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FIFTH: That all of the above named decedents 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ne uEEIEEERIEREEEneennmemmmmmmacnaned 


AMALIA HERBIRA ZORIANO SANCHEZ, : 
as personal representative of the estate NOTICE OF TAKING 
of NICOLA HERNANDEZ, Deceased, DEPOSITION 
etal, 
Plaintiffs, 
eagainste 


CARIBBEAN CARRIERS LIMITED, 
etal, 


Defendants, 


SIRS: 

PLEASE TAKE NOTICE that the plaintiffs, by heir attorney, 
will take the deposition upon oral examination of CARIBBEAN 
CARRIERS LIMITED, by its Vice-President Byron Kin: Callan, Esq. 
pursuant to the Federal Rules of Civil Procedure before a Notary 
Public, or before some other authorized officer, at Room 1100 
East, 160 Broadway, New York, New York, on the 23rd day of 
September, 1975, at 2:00 P,M, or ona lawfully adjourned day, and 
from day to day thereafter until the examination is completed, and 
this defendant is to bring all documents, books of accounts, 
correspondence, and all other records showing th: transactions with 
the other defendants. 

Dated: New York, New York 


August 21st, 1975 


Yours, etc., 


re Se Se cies 
: o . 
li 


THOMAS M, BREEN 
Attorney for Plaintiffs 
Office & P, O, Address 

160 Broadway 

New York, New York 10038 
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UNITED STATES DISTRICT COURT : SEP 16 1975 ig 
SOUTHERN DISTRICT OF NEW YORK 


L0. of nix 
AMALIA HERBIRA ZORIANO SANCHEZ, as 


personal representative of the estate 
of NICOLA HERNANDEZ, Deceased, et al., 78 Civ. 4166 


Plaintiffs, 
NOTICE OF 
-against- MOTION 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavits 
of VICTOR S. CICHANOWICZ and BYRON KING CALLAN,. sworn to the 
llth day of September, 1975, the exhibits attached thereto, and 
the pleadings filed herein, the undersigned will move this Court 
at Room 506, United States Courthouse, Foley Square, Borough of 
Manh:.ttan, City and State of New York, on the 23rd day of 
September, 1975, at two-fifteen (2:15) P.M. in the afternoon, 
or as soon thereafter as counsel can be heard, for an order, 
pursuant to Rule 12 (b) of the Federal Rules of Civil Procedure, 
vacating and setting aside the attempted service of the summons 
and complaint on the named defendants on grounds that service 
of the summons and complaint is improper, and dismissing the 
action on the grounds that the matters alleged therein are 
res adjudicata, fail to state a claim upon which relief can be 
granted, are barred by the statute of limitations and laches, 
and the Court lacks jurisdiction over the subject matter of the 
action: and vacating the notice of deposition served herein, and 
for such other, further and different relief as the justice of 


the cause may require. 


Dated: New York, New York CICHANOWICZ & CALLAN 
September 11, 1975. By :/2: be Fe oe 
To: Member of the Firm 
THOMAS M. BREEN, Esq. Attorneys for Defendants. 
Attorney for Plaintiffs 80 Broad Street 


160 Broadway New York, N. ¥. 10004 
New York, N. Y. 10038 a . 344-7042 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMALIA HERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate 
of NICOLA HERNANDEZ, Deceased, et al., 
75 Civ. 4166 
Plaintiffs, 


-against- : AFFIDAVIT 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


Defendants. 
a eerien ian ieititinntimianianieninediiinas ommnX 


STATE OF NEW YORK ),,. 
COUNTY OF NEW YORK ) 


| 
VICTOR S$. CICHANOWICZ, being duly sworn, deposes and 
says: | 


That he is a member of the firm of CICHANOWICZ & 
CALLAN, attorneys, and submits this affidavit in support of the 


| within application on behalf of the defendants to vacate and 


accompanying notice to examine CARIBBEAN CARRIERS LIMITED before 


trial and for a dismissal of the action. 


| 
set aside the service of the summons and complaint and the | 
| 


That as appears from the annexed affidavit of BYRON 
KING CALLAN, Esq., the attempted service of the summons and 
complaint on the defendants and the notice of deposition was 
improper because the persons or firm on whom service was attempted 
are not proper parties on whom to make suit service and they have 
no authority, either by statute or appointment to accept such 
service. 

That as will be shown hereinafter, the present action 
is nothing more than a further attempt on the part of the plain- 


tiffs' attorney to create a right to a remedy to which the 


ain 


Loe 


plaintiffs are not entitled under the actual facts of the case. 
As appears from the opinion and order of the Honorable Jose V. 
Toledo, Chief United States District Judge for the District of 


Puerto Rico, which is annexed hereto as Exhibit "C", and a copy 


of the complaint in that action (Exhibit "D"), the same attempt 


in that Court was dismissed. 


The plaintiffs, es Judge Toledo found, are all 


| 
| 
| 
citizens of the Dominican Republic, who as personal representatives 


if of the estates of some 25 Dominican and Columbian seamen who wer® 


employed abo: i the M/V CARIBE, a Dominican flag vessel, whi.n 


disappeared at sea on October 10, 1971 while said vessel was on a 


from Barranquilla, Columbia to Santa Domingo, in the 


voyage 


Dominican Republic. 


These representatives seek recovery of damages for 


the wrongful death which it is claimed the Dominican and Columbian) 


decedents suffered as the result of the vessel's disappearance. 


As the complaint filed herein shows, damages are not sought under 


the Dominican Law, which is the law of the vessel's flag. Instead, 


| recovery is sought under United States laws and/or the laws of the 


| | 
| 


Republic of Liberia. Although the complaint sets forth seven 


| 
the First and Third Causes of Action are predi- 


causes of action, 
cated on The ¢71es Act, 46 U.S.C.A. 688 (Paragraphs Twenty-Fourth 

and Twenty-Eight); the Second and Fourth Causes of Action seek 
recovery under the General Maritime Law (Paragraphs Twenty-Seventh 
and Forty-Third); the Fifth and Sixth Causes of Action invoke the 
| Liberian Law (Paragraphs Forty-Ninth and Fifty-Seventh); and 
the Seventh Cause of Action is alleged to be based on the pro- 
visions of the Death On The High Seas Act, 46 U.S.C.A. 761 et seq. 


(Paragraph Fifty-Ninth) . 


It is evident from the opinion and order of the 
Honorable Jose V. Toledo that the allegations made in the 
complaint in the within action tc support all Severn Causes of 
Action are incorrect and that the only permissible inference is 
that they are made for the purpose of misleading this Court. It 


should be noted that while Judge Toledo based his findings on 


affidavits, said affidavits were not contradicted by the plein- 


tiffs. The attorney for the rlaintiffs in the action in this 
Court cannot plead ignorance of Judge Toledo's findings or claim 
that he wag not in a position to contest any of the allegations 
made in the affidavits submitted on behalf cf the defendants. 
Nor for that matter can he claim that the opportunity was not 
available to him in the Puerto Rican action to conduct discovery 
and establish facts, + e they otherwise than as found by the 
Court 

As the annexed copy of the summons and complaint in 
the action in the District Court for Puerto Rico reveals, che 
attorney for plaintiffs in the present action also was the 
attorney for the plaintiffs in the action in Puerto Rico. As 
Surther appears from said summons, the action in Puerto Rico was 
commenced on or about January 21, 1972. Judge Toledo did not 
render his opinion and order until April 17, 1975. Thus more than| 
| three years expired between the ‘:-mmencement of the action in 
|| Puerto Rico and Judge Toledo's opinion and order. The conclusion 
is therefore inescapable that plaintiffs' attorney is fully aware 
| of the fact that the allegations in the complaint in the withia 


action cannot be supported and that they are set forth for 


purposes other than as valid grounds on which to support the 


causes of action alleged. 


The addition of BORDAS DOMINICAN CO. and BORDAS 


CORPORATION as parties defendant in no way aids the plaintiffs. 


BORDAS DOMINICAN CO., as far as deponent has been able to 


ascertain, is unknown. Assuming that BORDAS LINEA DOMINICANA | 


| is intended, it affords plaintiffs no basis for recovery under 

i 

| the facts of this case either under the laws of the United States 
| or of Liberia. 

i As Judge Toledo feund, BORDAS LINEA DOMINICANAwas 

a corporation organized and existing under the La:’s of the 


Dominican Republic and from June 25, 1971, as well as the time 


in question, owned the M/V CARIBE and that during this time it 


| flew the flag of the Dominican Republic. Furthermore, as appears 
From the affidavit of Diego Bordas, which was submitted on the 
motion before Judge Toledo and not contradicted by plaintiffs 
), said Diego Bordas, a citizen and resident of the ’ 
Dominican Republic was the sole owner of BORDAS LINEA DOMINICANA. 
None of the other named G@fendants therefore are 
in any way involved with the M/V CARIBE at the time in question, 


| 
| 
| and the allegations in the complaint which are made with respect 
i} 
| to them, even if true, do not convert the nationality of the 

| 


| M/V CARIBE or its owner to United States citizenship or give e 
plaintiffs any cause of action under any law other than the 

| law of the vessel's flag. While the base of operations of a 
shipowner combined with other factors might be sufficient to 
| override the law of the vessel's flag, even though the vessel £ 
| is owned by a foreign corporation, as Judge Toledo found, the 


| base of operations of the M/V CA™Z3E was Santo Domingo in the 


Dominican Republic and the M/V CARIBE had not been in any United 
States port for more than a year: and at the time it was lost 


at sea it was in transit between Columbia and Santo Domingo with 


an all Columbian or Dominican crew, all of whom were hired either 
| in Colombia or the Dominican Republic. Thus, no points of 

| contact exist which would support the application of any law | 
| 

| 


other than the law of the vessel's flag. Since, as Judge Toledo 


| further found, there are legal remedies in both the Republic cf 
Colombia and the Dominican Republic and the witnesses or docu- 
mentary evidence relevant to the case are in either of these 


; countries and their courts are in a better position to compel 


the parties to produce a disclosure of available documentary or 
testimonial evidence, there is no valid reason for this Court 
| to invoke its jurisdiction. 

Admittedly Judge Toledo was passing on the claims of 
the plaintiffs insofar as they concerned the District Court of | 
Puerto Rico. His reasoning, however, is equally applicable to 
this Court assuming that proper service was made in this matter. 
If this Court does not dismiss the complaint for the | ee 
| reasons set forth above, it nevertheless must diantas the action 
| because Jones Act actions and actions under the Liberian Law are 
| time barred after three years and the claims under the General 
| Maritime Law are barred by laches. Actions under the Death on 
te | the High Seas Act are barred after two years. These statutes 
of limitations cannot be tolled but are applied strictly. While 


laches does permit actions brought after the running of the pre- 


|| scribed period, the plaintiffs' attempt to relitigate the issues 


| ae 


previously determined in another Court is not a valid excuse for 
bringing an untimely action. Their recourse, if any, is in the 
|) Court of Appeals and not another District Court. 


Finally, since the Jones Act and Death on the High 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| Seas Act are time barred and the necessary diversity between all | 
| 
the parties is lacking, the action should be dismissed because | 
of lack of jurisdiction over the subject matter of the action. | 
WHEREFORE, it is respectfully requested that the 

| 

service of the summons and complaint on all four defendants, and 


| the notice of deposition, be vacated and set aside and the complaint 


be dismissed with costs or in the alternative, if service is not 


| vacated, the complaint in any event be dismissed and that defend- 
. | ants have such other, further and different relieé as may be just 


| and proper. 


cece neon Ua tlic Jets UietUlL e UE 
Victor S. Cichanowicz 


Sworn to before me this H 


day of September, 1975. | ¢ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| AMALIA HERBIRA ZORIANO SANCHEZ, 

i as personal representative of the 

ee || estate of NICOLA HERNANDEZ, Deceased, 

Deas i etal., : 75 Civ. 4166 


i Plaintiffs, AFFIDAVIT | 


~against- 
CARIBBEAN CARRIERS LIMITED, BORDAS ? 


DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


| Defendants. 


| STATE OF NEW YORK ) | 


COUNTY OF NEW YORK ) 


| BYRON KING CALLAN, being duly sworn, desoses and 
says: 

That he is an attorney at law and a member of che 
firm of CICHANOWICZ & CALLAN with offices at 30 Broad Street 
in the City and State of New York. 
| That deponent is informed that on August 22, 1975 
| at approximately 8:30 A.M., four copies of the summons and 
| Complaint in the above entitled action, together with a notice 
| to take the deposition upon oral examination of CARIBBEAN 
é | CARRIERS LIMITED by deponent as Vice-President, was left at 


| the office of deponent's firm with Thomas Kane, Esq., an 


| associate attorney, by a person representing himself to be 
from the office of The United States Attorney. 
That at the aforementioned time deponent was not | 


| in the office and did not arrive in the office on that date | 


until 10:35 A.M. 


That neither deponent, his firm, Mr. Kane, or anyone 


associated with or employed by deponent's firm are officers, | 
managing or general agents or persons authorized by appointment | 
or by law to receive service of process on behalf of any of the | 
above named defendants. 

That in the past deponent did act as Vice-President 
of CARIBBEAN CARRIERS LIMITED, a Liberian corporation. Deponent, 


however, resigned said office several years ago and has had no 


further relationship or connection with said company. According 
to deponent's information, CARIBBEAN CARRIERS LIMITED was somkied 
by the government of Liberia on February 1, 1975. At no time has/| 
deronent owned any stock of said company, and to his knowledge 
at no time was any stock of CARIBBEAN CARRIERS LIMITED owned by 
citizens or residents of the United States. 

That as appears from the annexed 3ill of Sale, (Exhibit 
"A") CARIBBEAN CARRIERS LIMITED owned the M/V CARIBE until 
June 25, 1971. On said date she was sold to BORDAS LINEA 
DOMINICANA, a Dominican corporation. At that time the M/V CARIBE! 
was deleted from Liberian registry. 

That at no time did CARIBBEAN CARRIERS LIMITED act 
as agents or in any other representative capacity for BORDAS 
LINEA DOMINICANA. 

That as appears from the Bulletin published by the | 
Department of State of the State of New York (Exhibit "“B), 


BORDAS CORPORATION is non-existent. In December 1974, it was 


dissolved by proclamation for nonpayment of taxes. —~ _ 


Byron King Callan 


Sworn to before me this 
day of September, 1975. 
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' STEAMSHIP “CARIBE” H 
| i 
oe CARIBBEAN CARRIERS LIMITED OF MONROVIA LILEPIA | 
WH 
|i to | 


\ BORDAS LINEA DOMINICANA ‘ 


KNO'Y ALL MEN BY THESE PRESENTS, that CARIEBEAN CARTIER: 
j) LIMITED OF MONROVIA LIBERIA a corporation organized and cxisting 
H under the laws ‘ the Republic of Liberia (hereinafter called | 
: “vendor"), being the sole owner of the Steamship “CARIBE” offic- 
i ial number 2393, highest class American Bureau of Shipping “- 
3864 tons gross and 2156 tons net register, formerly documente: 
| under the laws of the-Republic of Liberia for, and in consider- 
ation of the sum of TEN DOLLARS ($10.00), laisful money of the 

ij United States, and other good and valuable consideration to it 
in hand paid before the ensealing and delivery of these presents 
by BORDAS LINEA DOMINICANA (hereinafter called the “Vendee”) the 
recelto of which consideration is herehy acknowledje!, has har- 


| 
| 
| 
| 
| 
| 
| 


; gained and sold and transferred and by these presents does bargain 
+ sell and transfer unto the said BORDAS LINEA OOMINICANA, its suce- 


essors and assigns, the whoie of the single screw Steamship 


t 
t 
i 
t 
i 
“CARIBE”, together with all of her masts, accessories, sails, ws 
anchors, cables, tackle, engines, outfit, broached stores and st 
,, Lsidns equipment, gear, wireless installation, radar and nautical 

' 
instruments and all other appurtenances thereunto aprertaining 
and belonging, aboard and ashore, except leased equipment, i¢ nw 

t 
t ' 
| Master's and crew's personal effects, unbroached stores an: pro- j 

i 


‘ visions, fuel oil, linens, glasswara, crockery, cutlerv, silvor- 


ware and galley utensils which bear Vendor's insignia. 


EXHIBIT “A"“ 


cm ‘ ca Echelon 
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\| TO HAVE AND TO HOLD the said vessel and appurtenances \ 
t 
| 


' thereunto belonging unto the sai:! LORDAS LINEA DOMINICANA, its 


Successors and ussigns, t» its and their sole and proper use, 


benefit and behoof forever and the said CARICDRBKAN CARRIERS LIMIT}- 


~_ 


ED OF MONROVIA LIBERIA hereby warrants and represents said vessel 


and the aforesaid appurtenances to be free and clear of all debts, 


claims, encumbrances, maritime liens and crew claims, ana by these 
i presents promises, covenants and agrees for itself, ita: successors 
and assigns, to and with the said PORDAS LINIA DOMINICANA, its 
it successors and assigne, to warrant and defend the title to the 
; said vessel and ait its aforesaid appurtenances against any and 
every person whomsoever. - 
IN WITNESS ‘HEREOF, the said CARIBBEAN CARRIERS LIMITED 


OF MONROVIA LIBERIA has hereunto subscribed these presents this 


25th day of June, 1971. 
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CARIBBEAN CARRIERS LIMITED OF MONROVIA: “4 
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PART II 


Containing 


PROCLAMATION DISSOLVING STOCK 

CORPORATIONS PURSUANT TO THE 

PROVISIONS OF SECTION 203-A OF THE 
TAX LAW AS AMENDED. 


MALCOLM WILSON 


Governor 


JOUN J. GHEZZI 
Secretary of State 
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Stock Corporations Dissolved by Proclamation Bod—Bro 13 
Bodega Oe Oro ine (28) Borusso Joe inc U4) Brennan Transooriatian Company ine (3t 
Boael! Gerad H & Co Inc (52) Sos Hainting and Decorating Co. inc (113) Brent Elsctric Carp (31) 
Bocen-Soutm St Properties inc. ($2) Bosco Coat Corporation = 24) Brentwood Sams ©. pebmg Linoimum and Tie 
Bodon Enterprises. inc ($2) Bostwick Farm Supehes inc (07) Com ta 
Body Conturing of Rocnester Lia (23) Gotem Realty Corp (24) Brasiow A and Company inc (31) 
Body Sculptures Ltd 14) Botrre and Angenm Construction Corp (60) Bressier-Werser Assou ates ine (30) 
Body & Soul Henitm Spa inc (30) Sotwinice Parnters inc (30) Bret Associates inc (32) 
Thomas A Agency inc .*5) Goucher Erterorises. inc (31) Brett Car Comore, (30 
Boeme GO ing (41) Boulevard Oe Corp 41) " Brett-Lane Limited .$3) 
Boen.ngs Pet Center inc (30) Sourevard Oeverooment Company incorporftea Bret Sootsweer “1c 31) 
Soem Racio & Tetewsion Co inc tS} 33) Brotret Barrels in; +60) 
Botraze inc (28) Boulevard Shen inc (24) Aronia Pew: & Sons Corp 110 
Bogack | 4 LumoerCo. inc (15) Bouvard Travet inc. *24) Breve tne 151}. 
Bogevs Cate uta (31) Bnunn Victor i ine (31) Brevocn Holding Corn (24) 
Bonaan Enterorises inc 20) Bouague inc (31) Brewers Beverage & Pacaaqing Enterprises ine 
Bonem Security Systems insiaiiavons & Bouquet Brida inc 31 3s 
Semces inc (41) Bourceau 3nop Rite Store foe 10) Brews Taaing (12) 
Sou: Soortswear. inc 3 Bourg, 9 Fasmon Furs ine 131) Srawster Manutactunng “2 inc (30 
Scilerpiate Tyoing Service inc (30) Boutique intermational inc 15) Brevette-Sure Agerces inc 110 
Boverine (44) Sounque Ramona. inc (51) Bret Lawrence ‘anaqurent Corp 21) 
Bor Reaity Coro 41) Bourque Fecerds inc (31) Sr -Anna Associates Lita. Jt) 
Seon Cem (41) Boutique Saint-Germain inc 31) Sean Mar Stynetg ine 0) 
Scac Coro 41) Boutours nc 31, Onan internationals 0 
Scian Ford. ine (33) Bovers Bros one 31) Bran ciowt Ca ire at 
“4 Boing | A Jeverage ODistrouter inc 41) Jow Luncrennette inc 23) Shan Orapertins Ceveioemen loro jt 
: Sordwin Aeaty Coro 24) Bowiean Sorporanen (75: Beans ht ime 3) 
Sorc Cor «31! Bownng Cnaries Assoviates nc 31) Sra fann Syates ne 7 
Sard Assov ates nc ON Soa-O- Matec. inc } Srar fennars inc OY 
“4 Boiler A Feary Caro jt) 3an-P1:¢ Corp 40) Brac Motors 7c 40 
eine att 3eveo' incorperstet 91 Srarwece indusines ‘nz It 
ru Boison sary inc 3!) Boyd. ‘Anton, Bacing lorp 24: Sree Eanemme sac t 
J Samar Aeaity Core l4) Seve & Son Car Serer a) Srcenn Meaty Com 32 
B. Bomoara Assoc ates inc | St Bovain Comstructon 41; Sr tai Bower inc Se) 
sommer Quigings inc 24), Ovistor Products inc , Sean: Saunt ine eit 
36n-A-+de nome Products inc (31 Sys Trawe inc (30) dride 3 Word irc ot) ¥ 
Jon Mont Gas Semice Stavon inc (62) Jovsiand Toys Ld ts Ancdestown-Caterers aterrvationa: inc 4t 
" Bonar Autometwe. inc th) Sraciey sonawman. Comvoary inc 3!) ‘ SetgAaCeoro 8) 
Sen Vovage Mote & Motel Association ine (34) Sredey Motors inc 24) Breage Cregs Prant ine 30) 
on Vovage vacation & Trave Center ne 34) Sradiev Securtes Coro 2! Brage 4nd jer ond Street Seaty Sarporanon (18) 
Sona-@av Corporation (24) Bracwig. M Ancrews 2» inc 93) Bragets Seauty Saian ine 03 
Bona-Troy inc 24) Brae Mar Associates. inc 41) Snanon Rea Core 41) 
Bonac internanonat Corp 41) Bragaw Feaity irc 41) Bnt Food Corp it 
Bonatce Surders inc (01) Bran Motwvatonal Concents. inc (24) 3n9gs indusines Lia 24s 
Bonaire Teaties inc 31) Braman international Utd 31) Briggs Protessionat Prarmacy ‘7c 40) 
r Sonanza imoon and Expon Company 2! New Yore. Arad Foods inc (7) Brggs Promertes Corp (24) 
ne. 30) Sramnai Fatron &Co inc (31) Brogitte Beveraje Co ing (03) 
Bonar Corporation. The | 31) Srancateth Construction Corp = $2) Sri Properties irc 3! 
Bonaventure Asscciates inc (01) Branch Homes inc (30) Brtante Restauracts inc 31 
Bonnet Construction Corporation ($2) Branco internationa: inc (31) Briegs Smortemings. inc 24) 
Bore Packag mg Co inc (24) Brandifing £ Co incorporaied | 31) Srinwernat! Bronze Works In 3 
Bones! Corsoration (34) Sranamaver Reaity & Molding Corn (41) Srnkernol! & losta Associates inc (31) 
Songiow: Antnony J inc ($2) Brandon by Peabody House Lid (31 Brintey Ricrarde Utd 131) 
Bongara inc 160) Brandon Shores inc (36) Snore s eeng inc 124) 
Borime Productions itd (31) Brandon Erterpnses ing (41) Brisbane § oods Limited inc (18 
Sonique. inc (31) Brandt & Freeman internationa: Lia (31) Snsbane Marketing 4 Researn Corp (30) 
Soman Corporation ($1) Brandts Steet Products, inc (24) Srisque Equioment Corp 30) 
Soriap Products of Tremont. inc (03) ($6) Grists: Parking. inc (24) 
Bonme Gifts ing (31) Branitn Cleaners inc (24) Srigte: Caterers, inc (28) 
Bono Reaity Corp (41) @ranmay Construction Corp (36) Briste’ Operating inc (24) 
Bonsignore. F A Construction Company. inc (28) Grant Lake Megnts inc (57) Brvievte Gifts. tne 24) 
Bonvista Holidays. Inc we Branwood industries, inc (31) Sritisr Auto & Motors Parts inc (31) 
Bo0-Hoo Products Corp y Brassduttons Music Corporation (28) Grusn Jet Express Centre inc (31) 
Bonk Browsers Cluo of Amenca. inc. (30) Grassner, Juies. Gatiery inc. (31) Brito Enterprises. inc (31) 
Boon Developers Corvoration (31) Braunvach industries. inc (52) Bretton Candies. Lid (31) 
Beokpen Reaity Corp (31) | silane “agp iia) Dressers fine, (31) Bnew. Franw 0 tne (31) 
Books & Manuscripts ine (31t Braverman, 8. 3) Broaccook Reatty Corporation (24) 
Bcoxs & Records by Mail inc (41) Braydon & Chapeien Muse Company, inc. (0°) Broadtord Restaurant Coro inc (31) 
Bookstaver Realty Corp (31) Grazai Soutm Horaings inc. (31) Broadhurst Exchange Corp (31) 
Booxworm inc. The (24) Braz Grokerage Corporatio, (31) Broadiand Music Enterprises, Ltd (31) 
Boone Contracting & Painung Corp. (09) Breagaitane inc (34) Broagiawn Funding Carp (30) 
Boot Barn inc (15) Greed New York M C inc. (30) Broadtynn Restaurant Corp (30) 
Booth Oemunda Lumber Co. inc. (32) Green Ai F tLtid (41) Broadway Street Garage Corp (31) 
Boots Off by Irmind, Inc (24) Breezy Pomt Cleaners ing (41) Broadway Orchestra. inc 3) 
Soot s Tavern inc (60) Bregman Electronics, inc (31) Broaster Equipment, inc (31) 
 Borvas Corporation (31) Bregstem, Anmur OQ associates Inc. (31) Brochettera Rest. inc (31) 
Boreaiis Sates Co. inc ¥41) Bremat Luncheonetie inc (31) Brockner-Mitcnel Organization, inc (14) 
Sorgnese Enterprises inc (31) Breit Sportswear Corp (30) Broders Laon A inc (24) 
Borgy Aeaity Corp (24) Brenaies Corporation. Tha (2¢) Brady Painting Co. inc (31) 
Borinxen Sporting Goods Corp (24) Groitad Aealty Corp (30) Brody s Oress Shop. inc. 178) 
Bonsons Oept Store. inc (24) Bremer Lenne & Kiiest Advertising Inc (01) Brogno. Peter. inc. (31) 
Bor Management Corp (31) ‘ Bren-Mur Luncneonetie. inc (52) Broker Rectamation Cor oration (52) 
Gorra Properties inc. (43) Brenga Food Stores ine (31) Brom s Furniture Corp 24) 
Boro Pharmacy inc (31) Brener & Lewrs. inc. (31) Bronson Cosmetics. in: (30) 
Bore Wide Vacuum Repair inc (26) Brentey Pumbing Co inc. (31) Bronvil importing Corp (31) 
o- 
~ > 


IN THE UNITED STATES DISTRICT OUR? FOR THE 
DISTRICT OF PUERTO RICO | 


| AMALIA HERBIRA ZORIANG-SANCHEZ, 

as personal representative of the , 

estate of NICOLA HERNANDEZ, Deceased, ¥7 
APOLINAL REYES YHONSOR, as personal CIVIL NO. 98-72 
representative of the estate of DESI- 
DERIO REYES, Deceased, MARIA RODRIGUEZ, 
as personal representative of the estate 
| of JOSE JEREMIA, Deceased, PETRONILA 
LANTIGUA de FRANCISCO,.as personal re- ° 
| presentative of the estate of JACINTO 

| FRANCISCO, Deceased, and ANDRES A. 
JOHNSON, as personal representative of 
the estate of MOTA JOHNSON, Deceased, if : | 


Plaintiffs 
vs. ILE. & ENTERED, | 


CARIBBEAN CARRIERS LTD. and BORDAS asaya, 
& CO. 4» APR 1B Gr5 | 


Defendants. 
SAN JUAN, PUERTO 8ICO 
3 


MERCEDES NATIVIDAD CASTRO, as personal ° 
representative of the estate of PEDRO 
ANTONIO CASTRO, Deceased, MARCIA 3QBA- ° : 
| DILLA ALMONTE, as personal representa- 
| tive of the esate of CRISTIAN LUIS BOBA-°CIVIL NO. 894-73 
DILLA RUIZ, Deceased, ALTAGRIACIA ES- 
QUEA JIMENEZ, as personal representative® 
of the estate of SOCRATEG ESQUEA JIME- 
NEZ, Deceased, JAIME ADOLFO PHIPPS, as ° 
| personal representative of the estate 
of JACOBO PHIPPS BARRETT, Deceasea, ° 
FERNANDA CASTILLO, as personal repre- 
sentative of the estate of PEDRO ANTO- ° 
N£LO CASTRO GUERRO, Deceased, JULIAN DE 
3 ; JESUS ALMANZA, as personal representa- .° 
tive of the estate of SEGUNDO DE JESUS i 
ALMANZA, Deceased, INOCENCIA VAEZ VIUDA ° 
PEREZ, as personal representative of 
the estate of LUIS FREDIZ PEREZ VAEZ, ° 
Deceased, PETRONILLA YSERZA MEDINA 
VIUDA DE LOPEZ, as personal representa- ° 
\ tive of the estate of JOSE ANIDIO 
LOPEZ MEDINA, Deceased, CASIRDA REYES ° 
DE MORETAS, as personal representative 


of the estate ofSALVADOR E. MORETAS bs 
ALIEZ} Deceased, JUANA DE JESU 
ALTOGRACIA is 
Fee een oes eeeee ee oe eae sas diab sl ib aids eb pt ln i i i tile ml ee me -iaie e 
| 
| Contec 
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Civil Nos. 87-72 and 894-73 


MARTINEZ, as personal representative « ° 
of the estate of AGAPITO SANTANA CASTRO, 
Deceased, PANNY MERCEDES JARVIS PAULINO 
DE TEJERA, as personal representative of 
the estate of JOSE MANUEL TEJERA LOPEZ, 
| Deceased, MARIA MODESTO BOBADILLA, ag bg 
personal representative of the estate of 
LUIS BOBADILLA RUIZ, Deceased, MARTIN 
HERNANDEZ, as personal representative of . 
the estafe of JOSE MOSQUERA, Deceased, 
FRANCIA GARIZAO DE DONADO, aa personal 
representative of the estate of PABLO . 
RAMON DONADO MONTERO, Deceased, ROSA 
MARISERZA DE LA CRUZ, as personal repre- 
sentative of the estate of BRAUDILIO bs P 
| PEREZ MENDEZ, Deceased, CARMEN REYES, as 
j pesonal representative of the estate of 
ANIADA VARGA DE LEON, Deceased, JAIME 
RODRIGUEZ, as personal representative of 
the estate of ENEMENCIO RODRIGUEZ, De- 
ceased, CANDELERIA R. DE PORTILLO, as by 
personal representative of the estate of 
sg AUGUSTO PORTILLO CARO, Deceased, LORENZA 
REYES, as personal representative of the ’ 
z estate of MARCO ROLANDO REYES, LORENZ 
REYES, &@s personal representative uf the 
estaté of CAPTAIN CERZO ESQUEA REYES, * 


— 


| Plaintiffs 
vs. 


CARIBBEAN CARRIERS LTD.; BORDAS DOMINICAN 
CO.; BORDAS & COMPANY, 


| Defendants. 


OPINION AND ORDER 
This is an action brought under the General Maritime 
Law, by relatives of twenty-five seamen who died as a result 
of serious injuries received while in the employ of the M/v 
| Caribe (October 1971). Plaintiffs allege that the vessel was 


registered in Uiberia and was owned by Caribbean Carriers, 


Civil Nos. 87+72 and 894-73 


wt 
Ltd., a corporation also organized in Liberia, which corpora- 
tion should be held responsible for said deaths. They also 


allege that Caribbean Carriers, Ltd., operated in Puerto 


| Rico through its agent Bordas and Company, a Puerto Rican 
corporation, that the M/V Caribe was used for transportation 
of freight by water to and from United States ports, and that 
as | therefore, this Court has jurisdiction. 
| Respondents move to dismiss the complaint on the 
grounds that, insofar as it pleads a cause of action for per- 


| sonal injuries and death under the Jones Act, Title 46, United 


States Code, Section 688, that Act does not sustain jurisdic- 
tion in this action; and insofar as causes of action under the 
general maritime law are pleaded for personal injuries and 
resulting death on the grounds of unseaworthiness and defendants’ | 
negligence, this Court should, in its discretion, decline 
jurisdiction. 
| Affidavits presented by Defendants and not contradicted 
| by plaintiffs indicate that the vessel in question was not | y) 
the property of either defendant at the time of the casualty, 
i since Caribbean Carriers, Ltd. was the owner of the M/V Ca- 
ribe only until June 25, 1971, when said veseel was sold to 


Bordas Linea Dominicana, a corporation organized and existing 


| under the Laws of the Dominican Republic. They also indicate 
that the ship was flying the flag of the Dominican Republic 
and was in transit between Colombia and Santo Domingo with an 


| all Colombian or Dominican crew; that said crew was all hired 


Wr 
vv 


in Colombia or the Dominican Republi-; that the M/V Caribe 


Civil Nos. 87-72 and 894-73 

oni ne 
had not been in any United States port for more than one year; 
that‘the ship's base of operations was Santo Domingo; that any 
witnesses or documentary evidence would be in the control of 
third parties or Bordd4s Linea Prninicana, and thus outside 
the jurisdiction of this Court and that each and everyone of 
the plaintiffs in this action, is a citizen of the Dominican 
Republic. 

The first question herein involved is to determine if 
within the factual framework of this case there exista the 
minimum necessary points of contact in order for the Jones 
Act to apply. Based on the uncontested affidavits, we find 
that neither the owners of the vessel, nor their agents, nor 
the ports of call, nor the flag flown, nor the crew, nor the 
plaintiffs, produces a contact sufficient to confer jvrcisdic-— 
tion. In fact, we must point cut that it is well settled tmt 
there may be no recovery under the Jones Act by a foreign 


national who signs aboard a foreign ship in a foreign country 


for a voyage beginning and ending in a foreign port. Atencio S. 


v. The SS. Ciudad de Bogota, 155 F. Supp. 590 (D.C.S.D.N.Y. 
1957); O'Neill v. Cunard White Star, Ltd. 160 F. 2d 446 (2 Cir. 
1947); Taylor v. Atlantic Maritime Co., 179 F. 2d 597 (2 Cir. 
1950). 

In the case Garis v. Compafiia Maritima San Basilio, 386 
F. 2d 155 (CA 2, 1967), a Greek seaman was injured on a Greek 
flag vessel, the shipowner was a Greek resident and conducted 
his principal business therein. The Court in declining juris- 


diction said: 


“a, 


Civil Nos. 87-72 and 894-73 
afin 
"Taking everything into account, there are 

not enouth relevant contacts with the United 

States to justify retaining jurisdiction of this 

controversy between aliens which could more 

conveniently be tried ir Greece.? 

In Lauritzen v. Larsen, 345 U.S. 571 (1953), the 
Supreme Court tells us that in order to apply the Jones Act 
it is necessary to cuaaeaks and value points of contact bet- 
ween the transaction and the states or govermments whose com- 
peting laws are involved, weighing the significance of one or 
more connecting factors between the shipping transaction re- 
gulated and the national interest served by the assertion of 
authority, such as the place of the wrongful act, the laws 
of the flag, the allegiance or domicile of the claimant, the 
allegiance of the shipowr-r, the place of contract between 
the parties, the inaccessibility of the foreign forum and the 
law of the forum. Bartholomew v. Universe Tankships, 263 F. 
2a 437, further explains that substantial contacts are necos- 
sary. In short, application of the Jones Act requires ascer- 
tainment of the facts which constitute contacts hetween the 
transaction involved in the case and the United States, and 
then a determination as to whether or not they are substantial. 
In our opinion, the required substantial contacts do not 
exist in this case. 

On the other hand, considerations such as the availa~ 


bility of witnesses,the place of the cccurrence of the acci- 


dent, the costs involved in the process of obtaining the 


“Civil Nos. 87-72 and 894-73 
@ | iM 
| evidence, the authority of the court to compel the parties 
to disclose the evidence and testimony, serve as the over— 
riding factors to determine which is the most convenient 
| forum. 
Thus, in Volkenburg v. Netherland-Amerik., Stoomv. Maats, 
221 F. Supp. 925, 336 F. 2d 480 (CA 1, 1964), the First Cir- 


cuit confirmed the District Court's dismissal.of*asclaim under 


oT | the Jones Act, the general maritime law and Dutch law. The 
| 
action involved a Dutch seaman, injured on a Dutch vessel, 
while in Boston harbor. The voyage commenced and ended in 
| Holland and all witnesses were outside of the United States. 
The District Court said: 

“The United States District Court is not a 
convenient forum for the adjudication of those Butc 
claims because there are no American pécties in- 

* | volved, there ig no indication that within the United 
States there is any witnesscto the alleged liability, 
wm } shere is no suggestion that there is unavailable to 

| plaintiff in the Netherlands. . .both a forum and 

a right of action or other remedy, and there is no 
showing of any tndu» hardship on plaintiff in re- 
quring that he resort to a Dutch tribunal which is 
presumably better fitted than this Court to under- 
stand Dutch rules of Law and Dutch contracts, and 


} to measure the seaman's actual loss in the contexte 


of standards prevailing in his own society.® 


Civil Nos. 87-72 and 894-73 | . 
@ : 

| There are leqal remedies in both the Republic of Colom- | 
bia and the Dominican Republic available to plaintiffs. Any 
witnesses or documentary evidence relevant to this case should 


| be either in one of the two countries, and their courts would Vy 


{ 

| be in a better position than this Court to compel the parties 

{ 

j to prdduce a disclosure of the available documentary or testi- 
monial evidence. This Court will therefore not take,jurisdic- 


tion in this controversy between allens to apply foreign law 


| since clearly no substantial contacts qualify it as one over 
which we should exercise jurisdiction. Accordingly, the 

Court grants defendants’ motion to dismiss and hereby dismisses 
the action with prejudice. 


IT IS SO ORDERED. 


) \ 
San Juan, Puerto Rico, April 17, 1975. dl } 


| JOSE V. TCDEDO ~ 
Chief U.S. District Judge 


Wien on. 
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CIV. la (2-64) 
SUMMONS IN A CIVIL ACTION (Formerls D.C. Form No.t5a Mew. (8-49)) 


United tates Bistrict ‘Gout. 


& FOR THE 


DISTRICT OF FULRTO RICO 


CIVIL ACTION FILE No, £77 72- 


AMALLA HERBIRA ZORIANC SANCHEZ as 
aveonel representative of the estate of NICOLA 
HERNANDEZ, Deceassd, APOLINAL REYES 
YIIONSOR as personal representative of the estate 
| | of DESIDERIO REYES, Deceased, MARIA 
Ut RODRIGUEZ as personal representative of the estate 
bya of JCSE JEREMIA, Deceasad, PETRONILA = 
LANTIGUA de FRANCISCO aa personal representativ 
WW | of JACINTO FRANCISCO, Deceased and ANDRES A. 
\ | JOHNSON as personal representative of the estate 


SEAMAN'S ACTION 


ei MOTTA JOHNSON, Dec < > 
i : “Biatitie » - t SUMMONS 
\ ze i v. : . 
Ge s ° PLAINTIFFS DEMAND 
aco ot = A TRIAL BY JURY 
CARIBBEAN CARRIERS LTD, and it : 
BORDAS & CO,, ia 
\ = | 
Defendant 3g 
J 
To the above named Defendant 
You are hereby summoned and required to serve upon THOMAS M, BREEN 
plaintiff’s attorney , whose address 160 Broadway, New York, N.Y. 10033 


an answer to the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. 


we teak wa 
i Clerk of Court. 
SSQ))  Caraeey Feu) 1 we hao 


| Pee ean aaa alae 


| “ Mae sie gunn de 
Date: aaa me) ‘i Pi a ae [Seal of Court] 


[sear] 


NOTE:—This summons is issued pursuant tu. Kule 4 of the Federal Rules oT RWGE lWeraeye. 4 
JOSE A. LOPEZ 


U, 3. Marshai 


he 
, 


Da) Uae) aheY : ea he 
Deputy y . 


UNITED STATES DISTRICT COURT 
DISTRICT CF PUERTO RICO 


eee eweweewewse sero ew were ceeenn st 


AMALLA HERBIRA ZORLANO SANCHEZ 

as personal representative of the estate : 
cf NICOLA HERNANDEZ, Deceased, 
APOLINAL REYES YHONSOR as persozal 


ropresentative of the estate of DESIDERIO SEAMAN'S ACTICN 
REYZS, Deceased, MARIA RODRIGUEZ: tes 
ha carsonal representative of the estate o7 COMPLAINT 


JCST JEREMIA, Deceased, igen : 
LANTIGUA de FRANCISCO as persona : See ke 
representative of the estate of JACINTO : atl Ss 
FRANCISCO, Deceased and ANDRES A, DEMA? 5 ra 
JOHNSON a9 personal representative of * TRIAL BY JUS 
the estate of MOTA JCHNSON, Deceased, 


Plaintiffs, ; eae 
° ~ 
eagainst- : Ce r7 


CARIBBEAN CARRIERS LTD. and 


3 hp ly 
RDAS & CO, L Aves Fea Dy “FJ 
si i Defendants. (4 sora, if 


~ ecooe 
diel enwwesne o- 


TION t = FOR SEAMEN TO 3UE WITHOUT 
ACTON NER SE OAYMENT OF FEES FOR ENFORCEMENT OF 
LAWS OF THE UNITED STATES FOR THE PROTECTION OF 
HEALTH AND SAFETY AT SEA, 

The plaintiffs, by THOMAS M, BREEN, their attorney, 
compiaining of the defendants, allege upon infarmation and delie!: 
FIRST: That at all the times hereinaiter mentioned, the 


above named defendant CARIBSZAN CARRIERS LTD, was and now 


ig a foreign corporation with an office for the regular transaction of 


|| business within the City of San Juan,Commonwealth of Puerto Rico, 


and at all said times waa and is doing businesa in said city and 
commonwealta, 
SECOND: That at all the times hereinafter mentioned, the 


above named defendant BORDAS & CO, was and now is a domeatic 


| corporation with an office for the regular transaction of busineas 


within the City of San Juan, Commonwealth of Puerto Rico, and at 
ail said timea waa and is doing business in said city and commoa- 
wealth. 

THIRD: That the decedent NICOLA HERNANDEZ died 


intestate on a voyage of the M/V CARIBE about October of 1971 


) 


“ 


Dee 


pt Wk HT tt he > 


TOCKRTM: That the decadent DESIDERIO REYES died 


| 
| 
| 
| 


iatestate on a voyage of the M/V CARIBE about Ccreber of 1971, 
FISTH: Thazthe decedent JOSE JEREMLA died intestate 
on 2 voyage of the M/V CARIBE about Cctober of 1971. 
q H Fir TH A: That the decedent JACINTO FRANTISCO died 
fateatate on a voyage of the MI/V CARIBE about Criober of 1971. H 
FIFTI!Y B: That the decedent VCTA JOHNSON died intestate | i 
on a voyage of the M/V CARIBE about October of 171. 
SIXTH: That prior to his death the decedent NICOLA 


HERNANDEZ was in good health, in posesssion of hig faculties, 


capable of working and actually did perform his duties 13 a seaman, 
SEVENTH: That prior to his death ths decedent 

DESIDERIO REYES was ia good health, in possession of his faculties,, 

cacabls of working and actually did perform his duties as a seaman. 


EIGHTH: That prior to his death the decedent JOSE 


of ‘working and actually did perform his duties aa a 3eaman. 

EIGHTH A: That prior to his death the decedent JACINTO 
FR. ISCO was in good health, in posseasion of his faculties, 
capadi rsing and actually did perform his cuties as 2 seaman. 

Es THB: That prior to hia death the decedent MOTA 
SOMNSON was in good heaith, in poaseaaion of his inculties, capable 
of working and actually did perform his duties as a seaman, 

NINTH: That at all the times hereinaiter mentioned the 
doiendantCARIBBEAN CARRIERS LTD. was and is doing business in 
the City of San Juan, Commonweaith of Puerto Rico through the 


defendant BORDAS & CO., a duly authorized azent. 


TENTH: That at all the times hereinaiter mentioned the 


defendant CARIBBEAN CARRIERS LTD. owned the M/V CARIBE, 


f 


ZLEVENTH: That at ail the times hereinalter mentioned, 
the defendant SCRDAS & CO, owned the M/V CARIDE, 


TWELFTH: That at all the times hereinaiter mentioned the 


defendant CARIBSEAN CARRIERS LTD, operated, manated, 
( controlled, provisioned and supplied the M/V CARIBE, 

THIRTEENTH: That at all tho times hereinaiter mentioned, 
| the defendant BORDAS & CO, operated, managed, controlied, pro- 
| visioned and supplied the ©@i/V CARIBE, 


FOURTEENTH: That at all the times hereinafter mentioned 
_ the defendant CARIBBEAN CARRIERS LTD, used the M/V CARIBE for 
| transportation of freight for hire by water to and i:am United States 


| porta, 


FISTEENTH: That at all the times hereinaiter mentioned 


the defendant 2CRDAS & CO, used the M/V CARIBE for transportation 


| of freight for hire by water to and from United States ports. 
SIXTEENTH: That at all the times hereinafter mentioned, 


the decedent NICOLA HEANANDEZ was in the emoloy of defendant 


CARIBBEAN CARRIERS LID, oa board the M/V CARIBE, asa 


Searnan. 


SEVENTEENTH: That at all the times hereinafter mentioned 


‘the decedent DESIDERIO REYES was in the employ of the defendant 
|ca RIBBEAN CARRIERS LTD, on board the M/¥ CA RIBE, asa 


Seaman, 
{| 
| EIGHTEENTH: That at all the times hereinafter mentioned 


the decedent JOSE JERE MIA was in the employ of the da 


1 

| 

| 

| 

| 

| 

| 

i} 

| 

| 

Ii 

| 

| ra 
| afendant 


| CARIBBEAN CARRIERS LTD, on board the M/V CARIBE, asa 
|Seaman, 
EIGHTEENTH A: That at all the times hereinafter mentioned 
‘the decedent JACINTO FRANCISCO waz in the employ of the defendant 
‘CARIBBEAN CARRIERS LTD, on board the M/V CARIBE, asa 


Seaman. 


7 


TIOIIT TON TH 3. 


That «tall the times hersinafter 
mentioned the decedent -IOTA SOUNSON wage in tas employ of the 
defendant CAXISBEAD CARRIERS LTD, on board the M/V CARIBE, 
as 2 Seamaa. 

UNETOONTH: rat at all the times herzinafte: disiaaliciec: 
the decedent NICOLA HERNA?!.DEZ was in the employ of the defendaat 


BOADAS & CO. on board the M/V CARIBE, az a Seamzin, 


TWENTIETH: That at all the times hereinafter mentioned,: 
| 
| 


the decedent DESIDERIO REYES was in the emoloy of the defendant 
BORDAS & CO. on board the M/V CARIBE, az a Seaman. 
TWENTY-FIRST: That at all the times herelnafter 
mentioned the decedant JOSE JERI MIA was in the employ of the 
defendant BCRDAS & CO, on board the M/V CARIBE, as a Seaman, 
TWENTY-FIRST A: That at all the times hereinafter 


Nee 


mentioned the decedent JACINTO FRANCISCO waa in the employ of 
the defendant: BORDAS &. CO, on teard the MY GARISS, aga 
Seaman. 

TWENTY-FIRST B: That at all the times hereinafter 
mentioned the decedent MOTA JOHNSON -vay in the emplov of the 
AQrefendant BORDAS & TO, on beard the “i/V CARISE, as a Seaman. 

TWENTY-SECOND: That sdout Cctober of 1971 the said 
five decedents were caused to sustain serious and painful personal 
injuriss while in the employ of the said defendants on board the M/V 
CARIBE. | 

TWENTY-THIRD: That the said injuries were not 
caused through any fault or want of care on the part of the said 
acedents but wholly ind solely by reaaon of the dangerous, Gefective 
ard uaveaworthy condition of the vessel and ita appliances and the 


negligence of the defendants, their agents and employess. ' 


t 
th 
f) 


em — OD he ee ee eee ren ee Ar ef 


( ( 


ee | T'WENTY-FOURTH: That by reason of raid injuries, the 


| gaid decedents were disabled, underwent conscious pain and cufiering 


and mental anguish, were prevented from attending to their work, lost 


sums of money which they otherwise would have carned, 1nd were 
| perrnanently injured during their lifetime, all to their damages, the | 

damags of their estates, dependents and next of kin, 
! TWENTY-FIFTH: That at all the times hereloaftar 
| mentioned the M/V CARIBE was an American Merchant veszel. 


| TWENTY-SIXTH: That beginning in 1971 the said 


! 

! 

|| whereby the decedents were to serve as seamen aboard vessels of H 
1} . } 


decedents and the defendants entered into an employment contract | | 
| 
} 


the defendants for regular monthly wages and found. 
t TWENTY-SEVENTH: That at the time the decedents wers 
| injured and for a long period of time before she date of said decedents' 
injuries, the “/V CARIBE made frequent trips to and from American 
porta and had frequent contacts with American soris. 
TWENTY-ZIGHTH: That fora long time before said 
decadents were injured the defendant CARISSEAN CARRIERS LTD, 
uaed the M/V CARIBE as part of a systematic operation and continuous | 
service in ita business so that the vesael made frequent trips to and 
from American porte and had frequent contacts with American ports, 
TWENTY-NINTH: That for a long time before said 
decedents were injured the defendant BORDAS & CO, used the M/V 
| CARIBE as part of a systematic operation and continucus service in | 
ita business so that the vessel made frequent trips to and irom 
American ports and had frequent contacts with American ports. 
i THIRTIETH: That the principal contacts of the vessel 
| and the corporations owning and operating the vessel are with the 
Commonwealth of Puerto Rico, Territories and Possessions of the 


United States and States of the United States. 


THIRTY-FIRS.: That the most appropriate forum for 


this action is in the courte of the United States of America. 


. -5- 


PEIRTY-SECOND: That the earnings ri the decodents wert 
paid to them by the defendants in merican dollars. 

THIRTY <THIRD: That the majority of che corsomte stack of 
the defendant CARIBBEAN CARRIERS LTD, is owned, directly or 
iedirectly, by citizens and rasidents of the United States. 

THIRTY-FOURTH: That the majority of the corporat? stock 
of the defendant BORDAS & CO. ts owned, directly or indirectly, by | 
citicens and residents of the United Statea . 

THIRTY-FIFTH: That the defendant CARIBBEAN CARRIERS 

| 
LTD, was entirely operated and controlled by citizens of the United 
States of America. 


THIRTY-SIXTH: That the defendant BORDAS & CO. was 


entirely coscated and controlled by citisens of the United States of 
Americi. \ 

THIRTY-SEVENTH: ‘That the defendant CARIBBEAN 
CARRIEDS LTD, ras no dena fide voerating office in Liberia, 

THIRTY-EIGHTA: Thatithe defendant BORDAS & GC. has 
no bona fide operating offics in Liberia. 

MIIRTY-NINTH: That while the decedents were in the employ 
of the defendaats aboard the veasel M/V CARIBE, the shio aever 
callled at a Liberian port. 

FORTIETH: That the Liberian flag of the M/V CARIBE is 
illusory. : } 

FORTY-FIRST: That the M/V CA BRIBE has never had any 
trade with the country of Liberia. 

FORTY-SECOND: That citizens of the United States formed | 


a foreign corporation and placed the M/V CARIBE under a Liberian 


flag. 


nw ' =e ‘ | 
FORTY-THIRD: That at the time of his injuries the decedz1t 
1 

x | 


CARIBBEAN CARRIERS LTD. in the cana “ity of a Seaman. 


i, 


FORTY-FOURTH: That at the time of his injuries the Jaredent, 


IDERIO REYES was in the employ of the defendant CAPIBBTAN 


ant Ge 


CARRIZRS LTD, in the capacity of a Seaman, aboard the M/V CA RISE, | 


FORT-FIFTH: That at the time ef hie inurics the decadenp 


JOSE JERE MIA was in the emoloy of the defendsait CA RIBRBEAN 


CARRIERS LTD, in the capacity of a Seaman, aboard the M/¥ 


FORTY-FIFTH A: That at the time of his injuries the 


| 
| 
| 
} 
CARIBE , 
| 
' 


decedent JACINTO FRANCISCO was inthe employ of the defendant 


|. CARIBBEAN CARRIERS LTD. in the capacity of a Seaman, aboard | 
| the M/V CARIBE, | 
| FORTY-FIFTH 3: That at the time of his injuries the 
! decedent MOTA JOHNSON waz in the employ of the defendant 

CARIBBEAN CARRIERS LTD. in the capacity of a Seaman, oa board 


the M/V¥ CARIBE, 


FORTY-SIXTH: That at the time of his injuries the decedent 
i NICCLA HERNANDEZ was in the employ f the defendant BORDAS 
te CO. on board the M/V CARIBE in the capacity of a Seaman. | 
FORTY-SEVENTH: That at the time of his injuries tha 
‘decedent DESIDERIO REYES was in the employ of the defendant 
{BORDAS & CO, an board the M/V CARIBE in tha capacity of a Seaman, | 
FORTY-EIGHTH: That at the time of his injuries the decedent | 
OSE JEREMIA was in the employ of the def-ndant BORDAS & CO, | 
oa board the M/V CARIBE, in the capacity of a Seaman, | 
3 


i us : | 
| FORTY-EIGHTH A: That at the time of his injuries the decede 


¢ ond INDAS & 
JACINTO FRANCISCO was in the ernploy of the defendant BOR F 
| co on board the '{/V CARIBE, in the capacity cf a Seaman. 


} 

| 

it ecedent 

FORTY-EIGHTH B: That at the time of his injuries the decede | 
ran | 

| MOTA JOHNSON was in the employ of the defendant BORDAS & CO. | 


on board the M/V CARIBE, fa the capacity of a Seaman, 
FORTY-NINTH: That the operation, maintenance and routing 


| of the M/V CARIBE were controlled and airected by American 


i) citizene in the Commonwealth of Puerto Rico, 


FIZ TIECTH: That the activities of the M/V CARIBE wers 
entirely directed and controlled by the defendant CARIBBEAN 


CARRIERS LTD. in the United States of America and American 


citizens in the Commonwealth of Puerts Rico, 


FIFTY-FIRST: That the activittes of the M/V CARIBT 


were 


entirely directed and controlled by the defendant BORDAS & CO. 


in the United Stazes of America and American citizens in th« 


Commonwealth of Puerto Rico. 


FIFTY-SECOND: That the said decedents were seamen and 


this action is brought to recover damages for pergonal injuries under 
a Federal Statute, to wit, Section 33 of the Merchant Seamen's Act 
of June 5, 1920, amending Section 20 of the Seamen's Act of March 
‘th, 1915 and jurisdiction herein iz claimed by vir 


FISTY-THIRD: That the Negligence of 


tue of said statute, 


the defendants and the 


unse&@worthiness of the vessel M/V CARIBE consiat of the followin 
z 


items: 


1. Permitting leaks in the abip in the vicinity of the number 


3 hatch, 


2. Failure to stow cargo properly on the shin, 


3, Failure to complete and thoroughly inspect the repairs 


to the vessel at the orevicus dry-docking. 
4, Permitting the vessel to sail witha list, 


5. Failing to rectify said listing of the shin after due notice 


was given. 


6, Failure to have shift boards or other material to prevent: 


shifting of cargo. 
7, Not taking into account stress factors and a proper meta- 


centric hsight of the ship in the weather that could be expected on 


|| its final voyage. 


=a. 


| ¢ltizens in the Commonwealth of Puerto Rico. 


3. Permitting defective radio cormmunications to oxhat abcard | 


the vessel, 


9. Not following proper ballast procedurcoe aboard tha shits. | 

10, Failure to take into proper account supplies cf water and 
bunkers so that the veasel could ba properly loaded and trimmed, 

UU. Not having a complete and thorough ‘iry-docxing so that 


repairs on a deficiency list could be completed. 


12, Use of the vessel for carrying bulk cargo when the veasel 
was not designed for such transportation. 

13. Improper life saving equipment. 

14, Failure to call for rescue in due time so that the vassel 
and crew could be saved, 

15, The captain and the officers of the vessel as well as the 
officers of the defendants had “nowledge and privity of the ‘diabdeeirhi 
iness cud deisctive conditions of the vassel. 

16. Improper maintenance and inspection of the vessel before 
ita final voyage. 

17, Failure to provide a safe place for the decedents to work. 

18, Failure to provide sufficient and adequata personnel to 
operate the ship. 

FIFTY-YOURTH: That at all the times hereinafter mentioner. 
the defendant CARIBBEAN CARRIERS LTD, was and now ig acting 
ag an agect for an undisclosed principal, 

FIFTY-FIFTH: That at all the times hereinafter mentioned 
the defendant BORDAS & CO, was and now is acting aa an agent for 


an undisclosed principal. 


FIFTY-FIFTHA: That the activities of the M/¥V CARIBE were 
directed and controlled by the defendants from American ports and 
the Commonwealth of Puerto Rico. 

FIFTY-FIFTH B: That the operation, management and 


routing of the M/V CARIBE were directed and controlled by American 


«9. 


| 
| 
| 
PLAINTIFFS, TOR A SECOND CARE OF 
ACTION REPEAT AND REALLIGE | | 
PARAGRAPHS FIRST THROUGH FIFTY- 
FIRST, DCTH INCLUSIVE, AND tee | 
THIRD THROUGH FIFTY-FIFTH B, BOT 
INCLUSIVE, AND IM ADDITION THER 
ALLEGE UPON INFORMATION AND? 
| 
| 


FISTY-SIXTH: That said injuries were not caused by any | 
fault or want of care on the part of the decedonts, but wholly aad | 
solely by reason of the unseawo-thiness of the said \{/V CARINE, 

FIFTY-SEVENTH: That by reason of said injuries, the 
Gecedents wars disabled, underwent conscious pain and suffering and 
mental anguish, were prevented from attending to their work, lost 
sums of money which they otherwise would have earned, and were 
permanently injured during theirlifetime , all to their damage, the 
Gamage of their estates, dependents and naxt-of-kin, 


FISTY-EIGHTH: That jurisdiction in this cause of action is 


tased upon the General Maritime Law. 


PLAINTIF SS, FOR A THIRD CAUSE OF ACTION 
REPEAT AND REALLECE EACH AND EVERY 
ALLZECATI RewiBaesr CAS SET FORTH IN 


PARAGRAPSS FIRST THACUCS FIZ TY-FIRST, 
BOTH INCLUSIVE, AND FIFTY-THIAD THRCUGH 
SiS TT«SEVENTH, BCTH INCLUSIVE, AND IN 
ADDITION THERETO ALLEGE UPON INFORMA. 
TION AND BELIEF: 


FIFTY-NINTH: That the decedents were seamen, and this 
action was brought to recover damag7s3 foz death, under a Federal 


Statute, to wit, Section 33 of the Merchant Seamen's Act of June 5S, 


1920, amending Section 20 of the Seamen's Act of March 4,1915, and 
turisdiction herein is claimed by virtua of said statute. | 

| SIXTIETH: That about October of 1j71 the said five decedents | 
were caused to sustain serious and painful personal injuries while in 
the employ of the said dsfendants on board the M/V CARIBE, | 
SIXTY-FIRST: That as a result of custaining said injuries | 


the decedents died leaving surviving dependents and noxt-of-kin, 


=10- 
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' reason of the dangerous, defective and uaseaworthy condition of said 


SIXTY-SYCONDL: That said deaths were not caused by any fault | 


or want of cars on the part of the decedects, but wholly and solely by 


ves: \, its appliances and tha negligence of the defendants, their 
agrate and employses. 


SIXTY-THIRD: That by reason of said deaths, damages and 


|| pecuniary loss were sustained by their estates, dependents and next-of+ 


| kia, 


PLAINTIFFS, FOR A FOURTH CAUSE OF ACTION 
REPEAT AND REALLEGE EACH AND EVERY 
ALLEGATION HEREINBEFONE SET FORTH IN 
PARAGRAPHS FIRST THROUGH FIFTY-FIRST, 
BOTH INCLUSIVE, FIFTY-THIRD THROUGH FIFTY. 
SEVENTH, BOTH INCLUSIVE AND SIXTIZETH | 
THROUGH SIXTY.THIRD, BOTH INCLUSIVE, AND 
IN ADDITION THERETO ALLEGE UPON INFORMA. 

TION AND BELIEF: | 


SIXTY-FOURTH: That jurisdiction in this cause of action {3 
based upon the General Maritime Law, 

SISTYsFIS THe That about Ocks £1971 the said five decedenits 
were caused to 3ustain serious and painful pirsonal injuries while in 
the employ of the said defendants on board the M/V CARIBE, 

SIXT Y-SIXTH: That as a result of the decedents' sustaining 
said injuries, the unseaworthiness of the personnel aboard the ship 
in that they did not measure up to the ordinary stancarde of the | 
calling, and the unseaworthiness of the vessel, the decodents died | 
leaving surviving dependents and next-of-kin, 

SIXTY-SEVENTH: That said deaths were not caused by any 
fault or waat of czre on the part of the decedents, but wholly and { 
solely by reason of the unseaworthiness of the said N/V CARIBE, 

SIXTY-EIGHTH: That by reason of said deaths, damages and 


pecuniary loss were sustained by their estates, dependents and next- 


of kin, 


«lle 


vy 
URD THROUGH PIS TY-FIFTH s, ¢ 
DITION THERETO ALLEGE UPON 
SISTY-NINTH: That ai all the times hereinafcar mentioned, 

the vessel flew the flag cf Liberia, 


SEVENTIETH: Pisintiffs also reiv cen the laws of Liberia 


and respectfully call the attention of this Honorable Court to the 


provisions of aaid laws, including those set forth in this complaint. | 
SEVENTY-FIRST: Upon information and belief, the Liberian 
Code of Laws of 1965 waa adopted by the Registry of the Republic os 
Liberia on March 22,1965; and was prepared for the Republic co. 
Liberia by the Codification Project, Cornell University, under the 
direction af Milton 2. Xoavitz; aad said Liberian Code is sat forth 


Foul 


and contained in three (3) volumes published Sy Cornell University 


Presa 1957. 
SEVENTY-SECOND: The Libestan Code of Laws whichis des- 


ignated as "Maritime Laws", contains and includes the following 


provisions: 


"Ingofar ag it does not conflict 
with any other provisions of this 
Title, the non-statutory general 
Maritime Law of the United States 
of America is hereby declared to 
be wad is hereby adopted as the 
qeneral Maritime Law of the Repub- 

of Liberia," | 


BBR 


All causes of action arising ont 
of or wnser this Act are hereby 
deciared and shall ba cognizable 
before the Circuit Courts of the 
Republic, sitting in Admiralty, 
but, except as otherwise speci- 
fically provided in this Act, the 

provisions of thia Title shall 
not be deemed to deprives other 
Courts of Liberia or ciswher-, 
with jurisdiction to enforce such 
causes of action, " 


-l2« 


\ 
} 
| 
} 


"Nothing in these rules shall exonere 
Bte Iny veasel, or the owner, master, 
Or Crew thereof, from the consequences 
cf any neglect to car y lights or 
signals, to keep a proper look-out, 
or to take any precautions which shall 
be required either by the ordinary pract 
of seamen or by the special circumstan 
of the case," 


¢ 
& 


8 


i 
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SEVENTY-THIRD: Upon information aad belief, chat part of 


the Liberian Code of Laws which is designated as the “Injuries Law"! 


of Liberia contains and includes the following provisions: 


"A tort or injury is an ualawful 
damage. Evey act prejudicial to 
ths interessof another is an in 
jury unless it is warranted by law, " 


Wee ae ae 


"An act may constitute an injury even 
though the actor did not intend to 
injure the person affected, An 
injury may be committed due to 
negligence, carelesanesa, or un- 
3xiilfuiness rather than any in- 
jurious design on the vart of the 


injurer, '' 
TAR ee 


"All persons, including married 

women, infants, and incomoestents, 

are capable of committing injuries, ' 
4 


Mesa tao 


"Every person ja liable for all 
injuries committed by him, subject 
to the excepts stated in this section, "' 


RR 


"Every employer or principal is 
Mable for the injuries committed by 
his agents or servants while employed 
in his business, "' 


Soper 


'The object cf a civil action for in- 
juries is to indemnify the injured 
Person, not to punish the injurer: 
therefore, it follows that the measure 
of damage is the actual amount of the 
loga or inconvenience sustained by the 
injured person without any reference to 
the degree of misconduct of which the 
injurer may have been guilty, " 


' 


«13s 


owe 


SEVENTY-FCURTEH: Unon information and ‘:<lief, an iniured 


gearnan has 4 case of action for “unseaworthiness" a9 that t:smand 


doctrine are defined and applied by the "non-statutory asnaral 
Maritime Law of the United States of America", nursuant to the 
Literian Code, Title 22, Chapter t, Section 30, and by nay other 
provisions which may be acplicable. 


PLAINTIFFS, FOR A SIXTH CAUSE OF ACTION 
REPEAT AND REALLEGE EACH AND EVERY | 
ALLEGATICN HERZINBEFORE SET FORTH IN | 
\| PARAGRAPHS FlaST THROUGH FIFTY-FIAST, | 
' BOTH INCLUSIVE FIFTY-THIRD THROUGH | 
e FITTY-SEVENTH, BOTH INCLUSIVE, SIXTIETH 
| THROUGH SIXTY-THIRD, ECTH INCLUSIVE AND i 

SIXTH-FIFE TH THROUGH SEVENTY-FCURTH, 
| BOTH INCLUSIVE, AND IN ADDITION THERETO | 
ALLEGES UPON INF ORMATICN AND BELIEF: 


Section 337 of the Liberian Maritime Lo», 


i SEVENTY-FIF TH: 
contained in Title 22 of the Liberian Code of Laws of 1936 effective 
March Ist, 1938 as amended April 23rd, 1964 and effective August 
1Sth, 1964 provides as foilows: 
Wrongful Death. -Notwithstanding anything contained i 
in Title XVU, whenever the death of a 3eamaa, resulting 
rom an injury, shall de caused by wronyful ace, omission, 


neglect or default cccurring on board a vessel, the personal 
reoresentative of the deceased scaman may maiztain a 


suit for damages, for the exclusive benstit of the deceased's 


wife, husband, parent, child or denendent relative, against 
the vessel, person o> corporation which would hav: been 


i PLAINTIFY, FOR A SEVENTH CAUSE OF ACTION 

i REPEATS AND REALLEGZS EACH AND EVERY 

ALLEGATION HEREINBEFORE SET FORTH IN 
PARAGRAPHS FIRST THROUGH FIFTY-FIRST, BOTH 


| BCTH INCLUSIVE, SIXTIETH THROUGH SIXTY THIRD, 
i BOTH INCLUSIVE AND SIXTY-FIFTH THROUGH 

i SIXTY-EIGHTH, BOTH INCLUSIVE AND IN ADDITION 

1 THERETO ALLEGES UPON INFORMATION AND 

i! BELIEF: 


SEVENTY-SIXTH: That the dacedents were seamen and their 


deaths occurred on the high seas beyond a marine league from the 


shore of any state or dependency of the United States. 


SEVENTY-SEVENTH: This cause of action is brought under 


the provisions of the Death on the High Seas Act 46 USCA 761 Et. 


|| Seq: 


i 
liable if death had not ensued. (Eff, Aug, 18,1964). | 


INCLUSIVE, FIFTY-THIRD THROUGH FIFTY-SEVENTH, | 


Se ee ee ee eee ee ae te eee eee a oo 


, 


Risht of action; where and by whom Srought 


"Whenever the death of a person ghail be caused 
by wrongful act, neglect, or default occurring 

on the high seas beyond a marine league from 

the shore of any State, or the District of | 
Columbia, or the Tervitories or Depeadencies | 
of the United States, the peracnal repress antative 
of the decedent may maintain a suit ior darnazes in 
the district courts of the Uniied States, in 
admiralty, for the exclusive benefit of the decedent's 
wife, husband, parent, child or dependent relative 
against the veagael, person, or corcoration which | 
would have Seen Hable if death had not ensued, Mar, 
30, 1929, ¢ IM, Section 1, 41 Stat, 547," 


SEVENTY-ZIGHTH: That by reason of the allegatioas in the 
Seven Causes of action in this complaint, plaintiffs have been 
damagec in the sum of THREE HUNDRED FIFTY SEVEN 
THOUSAND ($357, 000,00) TOLLARS, 

WHEREFORE, plaintiffs demand judgment against the 
defendants in the sum of THREE HUNDRED FIFTY SEVEN 
TECUSAND ($357,000, 00} DOLLARS togecher with the 
and disbursements of this accion. 

/3/ THOMAS M, BREEN 


PAF oy CODD re a “ 


ee ee 
Attorney for Plaintiffs 
Cifica & P,O, Address 
160 Broadway 
Naw York, MN, Y. 10033 
BEekman 3-3740 
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_SWORN STATEMENT 
' I, Diego Rordas, of legal’age, resident of Santo Dum 
Dominican Republic, uncer oath hereby depose: 
1) That I. am the Chief Executive and sole owner & Dordas 
‘Line Dominicana, an entity created pursuant to che Laws of the 


; Donirican This Company our- 
ee pany .; 
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hs Ss SMECAN REPUBLIC ~ . ) 
NegaetJaL DISTRICT ) 
GESar SANTO DOMINGO DE GUZMAN) 
2-MGY OF THE UNITED STATES OF) ss 


at Buzbee, Consul of the United States of America at Santo Daningo, 


Republic, duly conmissicned and qualified, do hereby certify 


3 Gear M. Rijo De Soto, whose true signature and official seal are, 
iia 328 ee ‘ 
Pa aes vely, subscribed and affixed to the annexed certificate (docurent), 


Zithe 7thday of June 19 72, the date thereof, Consul Reputy 


He of the Mepartment of Consular Affairs of the Secretariat of State 


feeediqn RElations of the Dominican Republic, to whose official acts 


WHERBOF I have hereunto set my hand and affixed the seal of the 
the United States of America at Santo Domingo, De Guzman, Domi- 


day of June 19:72) \« 
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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF New YORK ‘ 
Feed tle lene : JULGE DUPFY 
| AMALIA EERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate 


of NICOLa HERNANDEZ, Deceased, et al., 2 75 CIV. Ule6 
| Plaintiffs, : ANSWERING 
| APFIDAVIT 
-against- : 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 


| a 

| | 

| BORDAS CORPORATION, 
{ 


| Defendants. 


STATS OF NEW YORK 
COUNTY Of NEW YOR: 


mC 
oO 
be 6] 
ry 


has represented the plaintiffs in the action in Puerto Riso. | 
| Soth of us represent the plaintiffs. 


The moving affidavit states that the plaintiffs 


should have recourse to Dominican Law or Colombian Law, 
| without stating what provisions of these laws would afford | 
| a recovery to the survivors of the deceased seamen. Approxi+ 
mately twenty-eight men are in a watery grave because of the | 
unseaworthiness of the S.S. CARIBE. The U.S. Coast Guard 
report - issued after the search for the sunken vessel nad | 
been abandoned - indicates that the vessel was riding below 
her Plimsoll line and that the ship capsized. According to 
the investigation of the U.S. Coast Guard, the vessel was | 


last heard from on October lOth, 1971. The ship has mever | 


| been found, 


| 
| Was stricken from Liberian Registry only on October 22, 1971 4 


|was still subject to Liberian Law and not Dominican Law. 


American citizens and residents own the S.S. 
CARIBE. On July 10, 1974, the deposition of Luis Manuel | 
Bordas was taken in Puerto Rico. On pages 21 and 22 of ieee | 
deposition, Mr. Sordas stated that there were three directors» 
Byron King Callen, Diego Bordas and Luis Manuel Bordas - 
directors of Caribbean Carriers Ltd. Mr. Bordas also stated 


that the same three men were officers and stockholders of 


this company. On page 9 of his testimony, Luis Manuel Bordas 


claimed dual citizenship - American and Dominican. The fact 


that Luis Manuel Bordas admitted American eitizenship and 
that Mr. Callen was a stockholder, contradicts the statement 
on page 2 of attorney Callen’s affidavit that no stock of 


Caribcean Carriers Limited wes owned by American 


Bordas and Co., Apartado 4615, Acacia No. 5, Urbde, occarnes, | 
Pueblo, Viejo, San Juan, Puerto Rico, 00902. In page 2 of 

Mr. Callen's affidavit, he states that the CARIBE was 30ld on| 
June 25, 1971 to BORDAS LINEA DOMINICANA, and that the vessel | 
was deleted from Liberian Registry at that time. The records 
of the Bureau of Maritime Affairs of the Republic of Liberia 


at 103 Park Avenue, New York City indicate that the vessel 


l2 days after the vessel was sunk. Because of the failure to | 


comply with the rules of de-registration under Liberian law, 


and the failure to comply with International Law, the CARIBE 


ig 
i 


| A copy of the official mortgage card of the CARIBE on file at 


| 103 Park Avenue, New York City is attached - exhibit l. 
For further evidence of American ownership and enasidis 
: with the United States, the following summaries are made een 

| the mortgages on the vessel - also on file at 103 Park Avenue} 
| New York City: 

H FIRST PREFERRED SHIP MORTGAGE=} Exhibit 2 


May 16, 1967 
The numbers after the comments refer to the pages 


| 
of the exhidits. 
| OWNER: CARIBBEAN CARRIERS LIMITED c/o Bordas Corporation 
| 956 Front Street, New York, New York, MORTGAGEE: THE MASTAN | 
| COMPANY, INCORPORATED (Delaware, U.S.A.) 640 Fifth Avenue, 
New York, New York, initials of Diego =. Bordas (1) 
| AMERICAN 3UREAU OF SHIPPING Classification for vessel(1l) 
Rights and remedies under laws of Republic of Liberia and the 
Notice of Sais in New York Newspaser (17) 
wner appoints Bordas Corporation, a New York corvoration, 
whose principal office is at $8 front Street, New York, New 

| 

| 
York as its agent for service of process in action by mortgagee. 
) (22) 
Appointment of substitute corporation as agent in New York 
City - signature of Diego z. Bordas (23). 
Acknowledgement and affidavit of good faith by Diego «. Bordagp 
in State of New York, County of New York. (24) 
SUPPLEMENTAL INDENTURE TO FIRST PREFERRED SHIP MORTGAGE-EX. 3 

February §, 1968 

| Increase in interest rate to mortgagee by New York commercial 


| banks, interest on mortage to be inasased proportionately (2)} 


Indebtedness in U.S. Currency (3). 


«3. 


WHY FUSUVL VU WHO, 


Or CGO OV GanmiGea OF USEueroyoa, Snais NOV 


Signature of Diego &. Bordas on behalf of Caribbean Carriers 
Limited (5) | 
Acknowledgement by Diego E. Bordas in State of New York, 


County of New York; residence given as Acacia No. $, Newport, 
San Juan, Puerto Rico. (6) 

Affidavit of Good Faith by Diego E. Bordas (7) 

Interest increase in rate chargeable to holder of note by 


New York commercial banks, proportionate increase to debtor 


(exhibit B) 
SECOND SUPPLEMENTAL INDENTURE TO FIRST PREFERRED SHIP MORTGAGE 
(EXHIBIT 4) February 27, 1969. | 
Increase in interest rate chargeable to mortgagee by New York 
commercial banks, proportionate increase to mortgagor (2) 

Lf of Carisoean Carriers 
Limited in New York 
Acknowledgement of execution of instrument in State of New 


County of New York on February 27, 1969 »y Diego =. 


York, 
Bordas; address given as Acacia, No. $, Newport, San Juan, 
Puerto Rico. (6) 

Affidavit of Good Faith by Diego ©. Bordas in County of New 
York, State of New York. (7) 

Exhibit "A" note signed by Diego E. Bordas in New York City, 

| 


payable to holder at 640 Fifth Avenue, New York City. 
Exhbit "B" note signed by Diego &. Bordas on February 8, 1966 
| 


payable to the Mastan Company, Inc. at 640 Fifth Avenue, | 
New York City. 
Exhibit "C" note signed by Diego E. Bordas for Caribbean 


Carriers Limited payable at 640 Fifth Avenue, New York City. 


eles 


| 


The provisions of Liberian Law are set out in 
the Plaintiff's complaint on pages 9 to 13. Paragraph 55 
on page 12 quotes from the Geneva Conference on the failure 
of transfer of registration of a ship = such as occurred here, 
Paragraph 54 on pagel2 sets out the requirements for transfer 
from Liberian Registry. to a foreign registry. Caribbean 
Carriers Limited made an ineffective effort to transfer 
registration from Liberia to the Dominican Republic. Liberia 


Law controls here, and, because Liberian Law calls for the 


} 


application of the nonestatutory General Maritime Law of the 


United States, American Law applies in this case. | 


| 

Luis Manuel Bordas is an admitted american citizen, 
| 
| 


ag well as attorney Byron King Calien. Mr. Bordas says tnat| 


5 


they were two of the stockholders of Caribbean Carriers. 


Luis Manuel claims that als brother Diego =. Sordas is a 


Sordas Linea 


oO 
rer 
p 
o 
“3 
oO 
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Deminican citizen and the sole stockh 
Dominicana - to whom Car&bbean Carriers tried to trans 
the title of the ship. The information from the mortgage 
records shows that Diego was a resident of San Juan, Puerto 
Rico « an American resident. The Supreme Court held American 
Law applicable in a case where the chief stockholder of the | 
ship owning corporation wes an American resident and not a 
citizen « Hellenic Lines Limited v. Rhoditis, 396 U.S. 306 
(1970). 
No one has had an oral examination of Diego E. | 
Bordas. From my own investigation, I believe that Diego E. 
Bordas also has dual citizenship - Umited States and the 
Dominican Republic. 

Your deponent would like to take the testimony 


of an expert on Liberian Law to show that the allegations 


made by the plaintiff about the application of Liberian Law 


are true. 


On February 4th, 1954 the Bordas family were 
the moving force in creating the Bordas Corporation, 4 New 
York corporation. On looking through records of that 
corporation on file in the Office of the County Clerk in New 
York County, we can see the signatures of Luis M. Bordas and 
Diego E. Bordas. In subscribing an affidavit in the State of 
New York, County of New York, Diego E. Bordas gave his address 
as 64-20 Saunders Street, Forest Hills, Queens Ccunty, State 
of New York. The date of the affidavit is October 7th, 1955. 


This constitutes more proof that Diego Bordas was a resident 


| 
| 
| 
} 


of the United States and probably a citizen, 

The Bordas family controlled Caribbean Carriers | 
Limited and the Bordas Corporation. The attempted transfer 
of tne Caribe from Liberian Registry to Dominican Registry was 
@ gsnam transfer because the same people stil” controlisd the 
vessel. 

After receiving notice that the Bordas New York 
corporation nad been disolved because of failure to pay taxes 
the plaintiff served this defendant through the Secretary of 
State of the State of New York. Service on Caribbean Carriers 
Limited was made by Registered Mail through the International| 
Trust Company in Monrovia, Liberia. Through the Clerk of this 

| 
Court, service was made on Bordas Dominican Co. = also known 
as Bordas Linea Dominicana under Rule 4 (1) (1) (D). Service | 
is also being effected in Puerto Rico on Bordas « Company. 

After the service of this Summons and Complaint, 


your deponent learned that an appeal has been permitted from | 


the order of Judge Toledo dated April 17th, 1975 = a copy of 


this order is attached to the moving papers. 


= 


an 


More than thirty days have 2lapsed from the 
service of the Notice .of Deposition on attorney Byron K. | 
Callan and he should be required to testify. 

In the Puerto Rico «:tion, the original Complaint 
was filed on January 21, 1972; an amended Complaint - arding 


other plaintirfs - was filed before October 10th, 1973. The 


defendants have had full notice of this suit and cannot raise 


the defense of laches because there has been no prejudice 


to their position. 


te 


WHEREFORE, your deponent respectfully requests 
1. The motions of the defendants be dismissed; | 
> 
2. The defendants be required to serve an answer! 
setting forth the provisions of Dominican and Colombian law 


that they claim are anplicabdle 


testimony of Syron K. Cailan and an expert on Liberian Law; 
ie That decision on this motion be withheld 


until the appeal pending from the Puerto Rico action be 


| 
5. That the plaintiff be granted other discovery 
to show that Liberian and American law apply in this action; | 


| 
| 
6. Such other and further relief as the justice | 

of this cause may require. | 
| 
i 
| 
} 


a 
THOMAS M. BREEN | 


Sworn to before me this 
8th of October, 1975. 


“ 


° 
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AMALIA HERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate 
of NICOLA Hs EZ, Deceased, et al., : 


Plaintiffs, : 


- against - : 


CARIBBEAN CARRIERS LIMITED, BORDAS : 

DOMINICAN CO., BORDAS & COMPANY, 

BORDAS CORPORATION, : 
Defendants. : 
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FIRST PREFCRREN SUIP MORTGAGE 


at 
st 


OIL SCREW CARIED 


OWNER: CARIBBEAN CARRIERS LUIIITED 
c/o Bordas Corporation 
98 Front Stroet 
New York, New York 


MORTGAGEE: TIE MASTAN COMPANY, INCORPORATED (Delaware, U. S. A.) 
640 Fifth Avonue 
New York, New York 


, Bur. This FIRST PREFERRED SHIP MORTGAGE made and delivered 
Peon Gs » 1967, by CARIBBEAN CARRIERS LINITED, a corporation organized 
and existing under the laws of the Ropublic of Liboria, (herein 
called "Owner") to THB MASTAN COMPANY, INCORPORATED, a corporation 
organized and existing under the laws of Delaware, J. S. A. (herein 


called “Mortgagee"), WITNESSETH: 


WHERBAS, 

1. Owner is the sole owner of tho whole of the 
Liberian O11 Scrow Vessel CARIBE, built at 
Wilmington, California in 1947, of 3,864 
tons gross and 2,156 tons net register, 
documented undor the laws and flag of the 
Ropublic of Liberia, Home Port Honrovia, 
Official Numoer 2393, (the "Vosse1"); 

2. Owner is justly indebted to Mortgagoo in the 
sum of One Hundred Nine Thousand ($109,000.00) 
Dollars, lawful monoy of the United Statos of 
America, and interest, for money loaned by 


Mortgagee to Owner pursuant to a Loan Agreement. 


AT ret Y 
betwe Owner and Mortgagee dated dpesh (C, 1967, 


(said Loan Agreomont and all amondmonte and 


instruments made and deliverod by Owner pursuant 


thoreto, being horein collectively called the 
"Loan Agreement"), which indobtedness is 
payable to the ordor of Mortgagoe as follows: 
Twonty-four (24) consocutive monthly install- 
monts, tho first of which, duo and payablo one 
month aftor dato, is in tho amount of Four 
Thousand Five Hundrod Forty-Ono Dollars and 
Eighty-Two Conts ($4,541.82), and twenty-three 
(23) of which aro oach in tho amount of Four 
Thousand Fivo Hundrod Forty-Ono Dollars and 
Sizty-Six Conts ($4,541.66), with intorost of 
six (6%) por cont por annum on unpaid principal 
balances computod on tho basis of a 360 day year, 
and an additional charge, payable on domand, 
as computod at tho rato of two (2%) por cent por 
month on the principal sum or any part thoreof 
which may bo in dofault, such additional charge 
te be payable aftor as well as before maturity, 
as evidenced by Owner's Promissory Note in the 
form of Brhibit "A" annoxed hereto (called the 
"Note"); and 
3- The Owner, to securo the prompt payment of its 
said dobt, the interest thereon, the Note 
evidencing samo, and the Prompt and faithful 
performance, observance of and compliance with 
all covonants, torms and conditions containod in 
this Mortgage, the Note, and the Loan Agreonent, 
duly makes and delivers this FIRST PREFERRED SHIP 


HORTGAGE ; 


NOW, THERGFORS, in consideration of the premises, 
and of the money loaned by Mortgagoe to Owner and of other good and 
valuable considerations, the receipt whereof Owner hereby ace- 
knowledges, and to secure tho Paymont of Owner's dobt to tho 
Mortgagee and interest thereon, and the Noto, and the payment cf all 


such other gums as may hereafter become seoured by this Mortgage in 


- 2 = 


accordance with its torms, and to socuro tho timoly porformance 
and observance of and compliance with each and all of Owor's 
warrantios, agreoments, cevenants and promisos containod in this 
fortcgage, the Noto and tho Lean Agroomont, the Ownor hase grantod 
@ socurity interest in and has bargained, sold, convoyod, plodged, 
assigned, transforred, mortgaged, confirmod and sot over, and 
doos by these prosonts grant a socurity intorest in, bargain, 
sell, convoy, plodge, assign, transfor, mortgago, confirm and sot 
over unto tho Mortgagoo, its successors and asaigns, tho WHOLE of 
the Vessel, togethor with all of the onginos, machinory, rigging, 
teen anchors, chains, tackle, apparel, furniture, fittings, 
iiand parts, and equipmont thereunto appertaining and belonging, 
now owned or horoafter acquired, on board or ashore, and all 
additions, improvemonts and roplacemonts heroaftor mado in or to 
the Vessel or any part thereof; 

TO HAVE AND TO HOLD the samo unto the Mortgagee, 
its successors and assigns forever; 

PROVIDED, ONLY, and the conditions of these prosents 
are such, that if tho Owor, its successors or assigns, shall pay 
or cause to bo paid to the Nortgagee the said principal sum of 
One Hundred Nine Thousand ($109,000.00) Dollars, and the intorest, 
and tho Note evidencing same as and when the same shall bo due and 
payable according to the terms thereof, and all other sums, together 
with interest, that may become owing and payable to Mortgagee under 
and by reason of the terms and conditions of this Instrument, or 
othorwise, and shall perform, obsorve and comply with all the 
covenants, torms and conditions, expressed or implied, in this 
Mortgage, the Note, and the Loan Agreement, to bo performed, 
observed and complied with by or on the part of the Owner, then 


theso presonts and the rights hereunder shall cease, determine and 


be void; otherwise to be and remain in full force and effect. 


Tho Ownor, for itself, and for its successors and 
assigns, horeby covenants, doclaros and agrees that tho Vessol 
and all the appurtonanoes thereunto appertaining or belonging and 
all improvoments and roplacemonts horeafter made in or to the 
Vessol or any part theroof aro to bo hold subjoot to the furthor 
covenants, conditions, terms and uses hereinafter set forth, as 


follows: 


ARTICLE I 
Time being of tho essonce, the Owner warrants, 


covenants and agreos: 


1. Tho Owner will pay the Note and the debt, and 
intevagt, evidenced thoreby, and installmonts theroof when due, 
and will punctually observe, perform and comply with oach and all 
of the covenants, terms and conditions horoin and in the Note and 
in the Loan Agreement, expressod or implied, on its part to be ob- 
Served, performed or compliod with. 

2. (a) The Owner is a corporation, duly organizod 
and existing and in good standing undor the laws of the Republic of 
Liberia and shall so remain during tho life of this Mortgage; it is 
duly qualified and authorized to Mortgage the Vessel; all sorporate 
action necessary and required by law for the execution and delivery 
of this Mortgage, the Note, the Loan Agreement and tho good faith 
affidavit filed herewith has been duly and effectively taken; and 
the Note in the hands of the holder thereof and this Mortgage and 
She Loan Agreement are and will always be and shall at all times be 
construed as the valid and enforceable obligations of the Owner in 
accordance with their respective torms; and 

(b) The Ownor lawfully owns and is lawfully pos- 
sessed of tho whole of the Vessel free from any lien or encumbrance 
whatsoever, except the lien of this Mortgage, and warrants and will 


defend the title and possession thereto and to ever: part thercof 


for the benefit of the Mortgagoe against the claims and demands of 


Aumarehin af ¢ha Vaeentd a2 #ha Maes ne ee a a a a a 


@1l porsons whomsoovor; and that suid Vossol is and during tho life 
of this Nortgago shall be kopt froo of all othor oncumbrancos; and 
that any and all lions, or libols or oloims constituting or whioh 
may be made tho basis of liens shall bo catisfiod and discharged 
within ten (10) days from tho inception thorecof; and 

(c) The Omer shall comply with and satisfy all 
tho provisions and requiromonts of tho laws of the Republic of 
Liboria, in ordor to establish and maintain this Mortgaco as a 
Yirst Proferrod Ship Mortcago upon tho Voscsol, its equipmont and 
appurtenances, and upon all additions, ronewals, improvomonts and 
replacements made in or to tho samo. 

x 3. (a) The Ownor shall, et its oxpense, at all times 
this Mortcage and any amount of the debt and the Note secured 
thoroby exist and romain outstanding, insure the Vossol and keep 
the Vessol insured for amounts of tho greater of tho full com- 
moroial valuo of tho Vossol or $250,000.00. Such insurance is to 
be in the names ef tho Omer with lossos payable solely to Mortcagee 
(excopt to the extent providod in subparacraph (d) of this Para- 
graph 3). All original policios, binders, cover notos and ronewals 
or roplacemonts thoreof shall bo dolivorod to and hold by Mortgagee. 
Tho terms of the policies, the insurance companios, tho undorwriters 
or undorwriting funds shall bo at all timos satisfactory in form 
and substance to Nortgagoo and its Counceal. Insurance shall be in 
the broadost and latost form of maritinco insurance undertakon by 
undorwriters at Lioyds (London) or tho Amorican Inotitute of Marine 
Undorwriters and shall insuro against all marino and other risks and 
hazards for which insurance is obtainable, including but not limitod 
to loss or damage by firo, porils of tho soa, oxplosion, confis~ 
cation, war, riot, vandalism and othor disastors, end with customary 
Inchmaree Clause and Four Fourths Running Down Clause. Tho policy 


valuo in all such insurance shall not excood the amount insurod 


thereby. So called "Total Loss Intorests, Full Intorost Admittod 


” 
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(F.I.A.), Policy Proof of Intorost (P.P.I.)" insurance as hull and 
machinery undorwriters will allow may be earriod as a part of the 
insuranco required; and 

(b) Ormor shall obtain and maintain in force 
such insurance (but in no avonk loss than $1,000,000.00) as 
Mortgagao may deom adoquato to covor Ownor's liability, or that 
of the Vossel for damagos by roason of porsonal injury, loss of 
lifo, lossos to cargo, losses to the proporty of othors and 
similar riske or cach of tho same and othor risks, as covered 
by tho standard form of Protoction and Indomnity Insuranco. Owner 
shall also carry such Conmonsation end other insuranco covering 
any- passengers, the officers and crow, Longshoremen, Harbor 
Workers, olaims of shippers, cargo owners and othors in such 
amounts as Qwner or Nortgagoo considors nocossary or as Mortgacgee 
may roquire to protoct tho Vessol, the Ownor, and the Mortgagoe, 
and each of thom from liability to third partios. 

(c) All insuranco promiums and costs shall be 
paid by Ownor and Hortgagoo shall have no liability for premiums 
or other insurance costs or ozponse and all policies shall provide 
for at loast ton (10) days prior writton notico to bo givon 
Mortgagou by undorwritors in the evont of and prior to cancolla¢ion 
for any reason. If Ownor fails to pay a promium vhen duo, Mortgagee 
may, but shall not be roquired to, pay tho samo, in which caso any 
amount so paid shall be addod to Owner's debt to Mortcacoo and bo 
secured by this Mortcago, and bozr interost at the rate payable on 
default as providod in the Noto. 

(d) So long as no dofault exists undor tho 
Mortgage, the Note, or Loan Agreomont, and if undorwritors have not 
beon othorwise instructed in writing by Mortgageoe, policios may 
provide that 

{4) Any loss on protoction and indomnity 
risks may be paid to tho porson to whom liability 


covered by such insuranoco has boon inourrod, or to 


OQunor to reimburse it for any loss, damage or oxponso 


incurrod by it and covorod by such insurance, provided 
tho undorwritors and tho Mortcacoo receive evidonce 
of dischargo of tho liability incurod against simul- 
Sanoously with such Paymont; and 
(41) Any loss involving $15,000.00 or loss 
damago to tho Vossol or liability (othor than that 
doscribed in (4) above) within such amount may be paid 
by underwriters diroct for the ropair, liability or 
othor charges involvod, or, if Otmor shall have first 
fully ropairod tho damage and paid the cost thoreof, 
or dicchargod tho liability, or paid tho other charges, 
undorwriters may pay Owor as roimbursemont therofor, 
Provided, however, if such loss or damage in any instance oxcoods 
$15,000.00 or ir Mortgagee givos writton notice to underwriters to 
pay all losses to Mortgagoe, undorwritorg shall make Payment solely 
to Mortgagee, 
(e) The Ommor shall, at its own ©rponso make all 
Proofs of Loss and take all stops and do any and all things to 
expedite and effect prompt payment of losses covered by insurance. 
(f) If the Veosol shall become an actual er con= 
structive or compromisod constructive total loos, or if any of the 
events of default hereinafter stated shall occur, all insurance 
proceeds shall be paid to Mortgagoe and applied to the dobt thon 
unpaid and owing to Mortgagee. If any insurance proceeds remain 
after Owner's dobt to Mortgagoe, intorest accruod theroon, and all 
expenses disbursed or incurred by Hortgagoo have beon fully paid, 
reimbursed, satisfied and discharged, such excoss proceeds shall 
be paid to Owmer, its Successors cr assigns. If tho proceods of 
insurance are insufficient to fully pay all amounts owing to 
Mortcgagee, Owner shall pay tho doficioncy on domand. A constructive 
or compromised constructive total loss or an unropairod damago loss 
may not bo doolared or agroed upon without the prior written consont 


of the Hortgagoo. 


(g) Owner will not do any act or suffer or pormit 
any act or thing to bo done whereby any insurance shall or may be 
suspended, impaired or dofeated, or ongage or permit the Vossol 
to engage in any voyage or business or activity deemed vy tho undere 
writers so hazardous as to justify cancellation of insurance or 
denial of coverage for loss or damage or liability to third parties, 
or an others whomsoever, and the Owner shall not suffer or permit 
the Voessol to ongage in or undertake any voyage or to carry any 
cargo not permitted under policies of insurance in offect at the 
time without first covering the Vessel for the maximum amount here- 
in-provided for by insurance for such voyago or tho carriage of such 
cargo. 

(h) Owner shall promptly furnish to Mortgaree a 
dotailed report, signed by Owner's indenendent marine insurance 
agents, of all insurance carried and maintained on the Vassel and 
stating, in effect, that such insurance complies with the applicable 
requirements of this Nortzage, and will furnish like reports to 
Nortgagee whenever reasonaoly requested thorearter. Ownor snall 
obtain and delivor to Mortgasee written agreemonts of such agents, 
and any successor agents, to promptly and from timo to timo advise 
Mortgages of any default in payment of any premium (whether for new 
insurance or insurance replacing, renewing or e sonding existing 
insurance) and of any act or omission by Owner which might in- 
validate or render unenforceable any insurance on the Vessel, and 
of extraordinary insurance requested or obtained for the carriage 
of amunition, black powder, TN T, and other hazardous cargo, or 
for voyages excluded from usual and customary coverage. Upon 
request Owner will obtain and furnish Nortgagee with detailed 
information as to any such insurance. 

4, The Cwner shall not cause or permit the Vessel 


to be operated in any manner contrary to law, shall not abandon 


the Vessel in any port, shall not negligently or willfully permit 


ghaill farthuith annaint anathar anrnarata Aeant havine ite 


the Vessol to wasto, or to be damaged or dostroyod, shall not 
engage in any unlawful trade or violato any law or carry any 
cargo that will oxpose the Vessol to ponalty, forfoiture or 
capture, and will not do, or suffor or pormit to bo done, any= 
thing which can or may injuriously affoot tho rogistration of 
the Vessel and this First Preforrod Ship Mortgage under the laws 
and regulations of the Republic of Liberia. 

S$. The Owner will pay and dischargo when due and 
payable, from timo to time, all taxos, assessments, governmental 
charges, fines and penalties lawfully imposod on the Vessel. 
— 6. Noithor the Ownor, any charteror, the Mastor of 
the V3ssel, nor any othor person, has or shall have any right, 
powor o¢ authority to create, incur or pormit to be placed or in- 
posod er continued upon tho Vessel, any lions whatsoever other 
than for crow's wages or salvage and this Mortgage, and any mortgage, 
hypothecation, plodce, lien instrumont, or ovidence of sonsont to or 
acquiescence thereto made or deliverod in violation of the covenants 
heroin contained shall bo void and of no force or effect whatsoever, 

7+ The Ownor will place, and at all times wiil 
rotain, a certifiod copy of this Mortcage on board the Vessel to bea 
carried with the Vessel's Ships Papors and will cause such certified 
copy to be oxhibited to any and all porsons having business there 
with which might give rise to any claim or lion thoreon, and to any 
roprosontativoe of the Mortcagoo; and will place and keep prominontly 
dicplayod in the pilot houso, the chart room and in the Master's 
cabin of the Vessel a framod printod notico in plain readily readable 
type as follows: 

"NOTICE OF MORTGAGE 

i This Younes is subject to a FIRST PREFERRED 

SHIP MORTGAGE in favor of and hold by 
THE MASTAN COMPANY INCORPORATED, 
640 Fifth Avenue, 


Now York, Now York, U. S. A. 


"By the torms of such FIRST PREFERRED SHIP MORTGAGE, 


and the Laws of tho Ropublic of Liboria, noithor 


the Owner, Chartorer, tho Master of this Vessel, 


aa nor any agent, nor any othor person has the right, 
power or authority to create, incur, impose, 
promise or permit to be placod upon this Vessel 
any lien whatsoever other than for crew's wages or 
salvage." 
8. (a) Except for the lien of this Mortgage, the 
Owner will not create, or suffer to be created or continuod, any 
lien, encumbrance or charge on tho Vessel, or on any income 
. therefrom; and in any event, within ten (10) days after any lien, 
encumbrance or charge becomes due and payable, Owner will pay or 
cause tho same to be discharged or make adoquate provision for 
the paymont, satisfaction or discharge of any and all such lions, 
Oncumbrances or charges, and cause the Yessel to be released and 
discharged thorefrom; and 
(>) If a libel be filed against the Vessel, or 
if the Vessel be otherwise arrested, attached, levied upon, taken 
into custody or detained by any proceeding in any court or tri- 
bunal or by any Government or other authority, the Owner shall 
forthwith notify the Mortgagoe thoreof by full rate cable or 
telegraph, confirmod by First Class and Air Mail lettor, and within 
ten (10) days shall cause the Vessel to be released and discharged 
from any such arrest, attachment or detention and will promptly 
notify the Mortgagee thereof in like manner. 
9+ The Owner shall at all times, without cost or 
expense to the Nortgageo, maintain and presorvo the Vessul in good 
running order and repair so that the Vogsol shall be, in so far as 
due diligence can make hor so, tight, staunch, strong and well and 
sufficiontly tackled, apparelled, furnished, equipped and in every 


respect soaworthy and in good operating condition; shall always 
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koop the Vossel in such condition as will entitle hor to the 
highost classification and rating for Vessels of the same age 
and type by American Bureau of Shipping, and shall from time to 
time furnish to the Mortgagee certificates made by such classi-«- 
fication society that suoh olassifiocation is maintainod, all 
classification survoys have been completed when due and that any 
and all recommendations affecting class or condition have been 
satisfactorily carried out. Tho Vessel shall, and tho Cwner 
covenants that it will at all times comply with all applicable 
laws, treaties and conventions of the Republic of Liberia and 
rules and regulations issued thereunder, inoluding, particularly, 
but without limitation by this snumeration, the International 
Convention for Safety of Life at Sea, 1929, as Amonded by the 
1948 and subsequont Conventions; and shall have on board, as and 
whon required thereby, valid certificates showing compliance 
therewith. The Owner shall not make, or permit to be made, any 
substantial change in the structure, type or speed of the Yessel, 
or change in her rigs, without first receiving the written approval 
of the Nortgagee. 

10. The Owner at all times shall afford the 
Nortgagee or its authorized representatives full and completo accass 
to the Vessel for the purpose of inspecting the same and hor cargo, 
hor logs and papers, and at the roquost of the Mortgageo, the Owner 
shall doliver for inspection copies of any and all chartors, 
contracts and documents relating to the Vessel whether on board or 
not, and shall furnish the Mortgagoe with full information regarding 
any casualties or damage to the Vessel or replacements thereon in- 
volving an amount in excess of $15,000.00. 

11. The Owner shall not sell, mortgage, or transfer, 
nor domiso charter nor time charter the Vessel for more than twolve 
months, or voyage charter the Vessel for more than two consecutive 


voyages, or except, on authorization of the Liberian Government and the 
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consont of the United Statos Governmont, permit the Vessol to 
carry cargoes to or from the Soviet Union, Latvia, Lithuania, 
Estonia, Poland, Czechoslovakia, Hungary, Roumania, Bulgaria, 
Albania, North Korea, the Soviet Zone of Germany, Manchuria, 
Communist China, Cuba or the Communist controlled areas of 
Vietnam, without the written consent of the Mortgagee first had 
and obtained, and any such consent to any one sale, mortgage, 
transfer or charter shall not be construed to be a waiver of this 
provision with respect to any subsequent proposed sale, mortgage, 
transfer oF charter. Any such sale, mortgage, transfer or charter 
or the Vessel shali be subject to the provisions o- this Mortgage 
ati the lien it creates. 

12. The Owner will reimburse the Mortgagee promptly, 
for any and all expenditures which the Mortgagee may from time to 
Sime elect to make, lay out or expend in providing protection in 
respect of insurance, discharge of liens, libels, taxes, dues, 
assessments, governmental charges, fines and penalties, repairs, 
attorneys’ feos and any other matters as the Owner is obligated to 
provide, but fails to provide, or which a prudent Owner or ship 
operator would provide. Such obligation of the Owner to reimburse 
the Mortgagee shall be added to the principal amount of Owner's 
debt to the Mortgagee and shall be secured by this Mortgage and 
shall be p*yable by the Owner on demand with interest at the rate 
of two (2%) per cent per month. The Mortgagee, though privileged 
so to do, ehall be under no cbhligation to the Owner, or to anyone, 
to make any such expenditures, nor shall the making of any thereof 
relieve the Owner of any default. 

13. The Owner agrees, in the event of the seizure 
or requisition of the title, ownership or use of the Vessel by any 


government, governmental authority, or any departmont or agenoy 
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a) 


thereof, any and all money paid or which might become payable as 
ee] e compensation for the Vessel or for her use, shall be paid over 
to the Mortgagee for application to Owner's debt to the Mortgagee, 
and intorest thereon, and Owner agrees to oxecute and deliver all 
instruments requested by Mortgacee in respect thereof. If any 
Payments so received by Mortgagee are of the nature of charter 
hire, freight or other compensation for the use of the Vessel 
pursuant to a voyage or time charter or other contract of af- 
froichtient requiring operation of the Vessel by Owner, Mortgagee 
shall petain therefrom amounts equai to matured and unpaid install- 


‘ ments of the Note and interest and amounts of installments and 
iaveneat which will become payable in the period or periods of 
the voyage for which such payment or payments have been received 
and Mortgagee shall remit any balance to Owner unless Owner is in 
default of this Nortgage or Mortgagee deems itself in danger of 
losing tne debt owing to it or any part thereof. 
14. Owreer shall cause the present Mastor of the 
Vessel and all Masters who succeed him, to forthwith notify 
Mortgagee by telephone, telegraph or radio and by First Class and 
Air Mail lotter of any act or contemplated act which might in any 
manner involve or effect the ownership, registration or docu- 
mentation of the Vessel, or the status of this Mortgage. From 
time to time, when so requested by the Mortgagee, Owner shall 
furnish to Mortgagee the full name and residence address and 
nationality of the Master of the Vessel. . 
15. If this Mortgage or the Note or the Loan Agree- * 
ment or any instrument made by or for Owner pursuant thereto, or * 
any provision thereof or hereof, shall be rendered invalid (or so 
interpreted by Mortgagee) in whole or in part by reason of any 
present or future law or any decision of any authoritative court, 
or if any of the documents or instruments held »by Mortgagee be 


deomed by the Mortgagee for any reason insufficient to carry out * 
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the truo intont and spirit of this Mortgage and of any of such 
documonts and iastrumonts, then, from time to time, the Ownor 

will execute, on its own bohalf, such other and further assurances, 
documents and instruments as in the opinion of Mortgagee may be 
required to more offectually subject the Vessel to the payment 

in full of the indobtednoss, and interest, now and heroafter 

owing by Owner to Mortgagee, and to the performance of the terms 


and provisions of such documents, instruments and this Mortgage. 


ARTICLE ITI 
16. In case any one or more of the following 
events (herein called “events of default") shall happen: 
si (a) Omission or failure in payment of any ine 
stallment of principal or interest on the Owner's debt or the 
Nete when and as the same shall tecome due and payable; or 
(b) Omission or failure in the due and timely 
observance of, performance and compliance with any of the 
covenants and agreements contained in Paragraphs i. to 15. 
inclusive of ARTICLZ I hereof; or 
(¢) Omission or failure in the due and timely 
observance and porformance of any of the other promises, 
covenants, agreements and conditions in this Mortgage, or in 
the Note, or in the Loan Agreement required to be kept and 
performed by the Owner; or 
(4) The Owner shall suffer or permit execution, 
attachment or arrest to be levied against it or the Vessel, or 
proceedings te be taken against the Vessel preliminary or 
supplementary to a judgment against it or the Vessel; or 
(e) The Owner shall (i) apply for or consent to 
the appointment of a Receiver or Trustee of the Vessel or a 


Receiver, Conservator, Trustee or Liquidator of the OCxuner or 


of ali or a substantial part of the assets or business of tho 

& Owner, (11) be unable, or admit its inability to pay its debts 
as they mature, (441) make a general assignment for the benefit 
of creditors, (iv) be adjudicated a bankrupt or insolvent, or 
(v) Tile a voluntary petition in bankruptcy or a petition or an 
answer seeking reurganization or an arrangement with creditors 
or to take advantage of any insolvency law, or (vi) file an 
answer admitting the material allegations of a petition filed 
against the Owner in any bankruptcy, reorganization or in- 
solveney proceeding, or {vii) if action shall be taken by the 
Owner for the purpose of effecting any of the foregoing, or 
(viii) enter into an arrangement with its creditors; or 

(f) An ordor, judgment or decree shall be 
entered by any court of competent jurisdiction approving a 
petition seeking reorganization of the Owner or appointing a 
Receiver or Trustee of the Vessel or a Receiver, Trustee or 
Liquidator of the Cwner or of all or a substantial pars of 
the assets of the Owner; or 

(g@) The Vessel shall be lost, disappear or bde- 
come a constructive or compromised constructive total loss; 
er 

th) Any requisition, purchase or taking of the 
title or ownership or possession of the Vessel by or under 
color of the authority of any Government or any agency or 
representative of any Government shail have occurred; or 

(4) If the Mortgagee at any time deems itself 
in danger of losing the indebtedness owing to it by Owner, or 
eny part thereof; 


THEN AND IN EACH AND EVERY SUCH INSTANCE the Mortgagee 


shall have the right to: 


(4) Declare the then unpaid indobtedness and 
the Note evidencing the same due and payablo im- 
mediately, and upon suoh declaration, the entire 
unpaid principal ef and interest on the indebtedness 
and Note shall become and be immediately due and 
payable; 

(44) Exercise all the rights and remedies in 
foreclosure and otherwise given to the Mortgagee by 
the Laws of the Republic of Liberia, the United States 
of America, or the applicable laws of any other ap- 
plicable jurisdiction; 

(444) Bring suit at law, in equity or in 
admiralty, as it may be advised, to recover judgment 
for any and all amounts due under the Note, or othere 
wise hereunder, and collect the same out ef any and 
all property of the Owner whether covered by this 
Mortgage or otherwise; 

(iv) Take the Vessel, wherever it may bo, with 
or without legal process and without being responsible 
for loss or damage; and, the Owner, the Master, Owner's 
agent or any other person in possession of the Vessel 
forthwith upon demand of the Mortgagee shall surrender 
to the Mortgagee possessicn of the Vessel and the 
Mortgagee may, without being responsible for loss or 
damage, hold, lay up, lease, charter, operate, or 
otherwise use, sell or dispose of the Vessel for such 
time and upon such terms as it may deem to be for its 
best advantage, accounting only for the net profits, if 
any, arising from such use after charging upon all 


roceipts from such use or from the sale of the Vessel 


by court proceedings or pursuant to Subsection {v) 


ie next following, all costs, charges, damages, losses, 
ne and expensos of every kind and character incurred 

by reason thereof; and if at any time the Mortragee 

shall avail itself of the right herein given it to 

take the Vessel, the Mortgagee shall have the richt 

to dock the Vessel for a reasonable time at any dock, 

pier or other premises of the Owner without charge, 

or to dock at any other place at the cost and expense 

: - of the Owner; 

me (v) Without being responsible for loss or damage, 
Mortgagee may sell the Vessel at any place and at such 
time as the Mortgagee may specify and in such manner 
as the Nortgageo may deem advisable, free from any 
claim by the Owner in admiralty, in equity, at law or 
by statute, after Cirst giving notice of the time and 
place of any such sale by publishing such notice for 
five (5) consecutive days in a daily newspaper of 
general circulation published in New York, New York; 
and by publication of a similar notice in a daily 
newspaper, if any, at the place of sale; and by mail- 
ing a similar notice to the Owner on or before the 
day of first publication. Any such sale or sales may 
be adjourned by Mortgagee from time to time by : 
announcement at the times and places of sale, and 
without further notice or publication the Mortgagee 
may make such sale or sales at the times and places to 
which sales shall be so adjourned. 
17. The Owner further agrees in the event of the 
institution by the Mortgagee of judicial proceedings to enforce any 
right under this Mortgage, that the Mortgagee shall be entitled to 
exorcise the right of entry and also any other rights and powers 


A herein conferred and provided to be exercised by the Mortgagee upon 
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the happening of any ovent of default and in any such judicial 
proceedings, the Mortgagee shall be entitled as a matter of right 
to the appointmont of a Receiver of the Vessel and the carnings, 
income, hire, revenue, rent, issues and profits thoreof, with 
such powers as the Court making such appointment may csonfor. 
18. A sale of the Vessel made in pursuance of this 

Mortgage, whether under the power of sale hereby granted or in 
accordance with judicial proceedings, shall operate to divest all 
right, title and interest of any nature whatsoever of the Owner in 
“or to the Vessel so sold, and shall forever bar the Owner, its 

_ Successors and assigns, and all persons claiming by, through or 
under any of them from any right, title or interest in the Vessel 
and its appurtenances. No purchaser shall be bound to inquire 
whether due notice has been given, or whether any dofauls has 
occurred, or as to the propriety of the sale, or as to the appli- 
cation of the proceeds thereof. In case of any such sale of the 
Vessel, a purchaser who is the holder of the Note shall be entitied, 
for the purpose of making settlement or payment for the property pur= 
chased, to use and apply such Note in order that thero may be 
credited against the amount remaining due and unpaid thereon the 
sums payable out of the net proceeds of any such sale to the holder 
of such Note after allowing for the costs and. expenses of sale and 
other charges; and thereupon such purchaser shall be credited on 
account of such purchase price, with the net proceeds that shall 
have been so credited upon such Note. At any such sale, the holder 
of the Note may bid for and purchase the property sold and upon 
compliance with the terms of sale may hold, retain and dispose of 
such property without further accountability therefor. 

19. In the event of a sale of the Vossel, under any 

powor horein contained, the Owner will, if and when required by 


Mortgagee, execute such forms of conveyance or transfer of the 


= 48 « 


e 


*e 


ownership of the Vessel as the Mortgagee may request or approve. 

20. SANUBL W. BARACH, or any other person whom the 
Mortgagee may from time to time select, is hereby irrevocably 
designated, constituted and appointed Attornoy-in-Fact of the 
Owner (i) to execute and deliver to any purchaser of the Vessel 
at any sale made pursuant to this Mortgage, in the name of and in 
behalf of the Owner, a good conveyance and transfer of the title 
to the Vessel so sold; and (41) to execute and deliver in the name 
of the Owner any instruments requested by Mortgagee pursuant to 
Paragraph U5. hereof; and (iii) to demand, collect, receive, 
compromise, receipt and sue for all freights, hire, earnings, 
issues, revenues, income and profits of the Vessel, and amounts due 
from or payable by underwriters on any insurance thoreon as payments 
of losses or as return premiums or otherwise, and salvage awards and 
recoveries, and recoveries in general average or otherwise; and all 
other suis due or to become due the Yessel or the Cwner at the time 
of the happening of any event of default, or in respect of any 
insurance thereon, in Mortgagee's name or in the name of the Owner, 
from any person whomsoever, and to make, zive and execute in 
Mortgagee's name or in the name of tho Owner, acquittances, receipts, 
releases or other discharges for the same, whether under seal or 
otherwise, and to endorse, accept and execute in Mortgagee's name 
or in the name of the Owner all checks, notes, drafts, warrants, 
agreements and all other instruments in writing with respect to the 
foregoing; and (iv) to appear in the name of the Mortgagee or the 
Owner, in any Court of any state, country or nation in the world 
where a suit or a libel, attachment or arrest is pending against 
the Vessel because of or on account of any alleged lien or claim 
Croc hich the Vessel has not been released, and to take such 


proceedings and make such disbursements as said Attorney-ineFact 


may deem proper towards the defense of such suit and the purchase 


te 


or discharge of such lien, or discharge of such libel, attachment 
or-arrest, and Owner agreos that all oxpenditures so made or so 
inourred for the purpose of such defenso, purchase or discharge 
shall be a debt due from the Owner, its successors and assigns, 
to the Mortcgageo, and shall be secured by the lien of this Mortgare 
in like manner and extent as if the amount and description thereof 
were included herein. 

21. The Owner covenants that upon the happening of 
any of the events of default, then, upon demand of the Mortgaceo, 


the Owner will pay to the Mortgagee the whole amount duo and pay- 


- able on the Note and the debt evidenced thereby for principal and 


interest, and in -1se the Owner shall fail to pay the same the 
Mortgagee shall bo entitled to recover judgment for the whole 
amount so due and unpaid, together with such further amounts as 
shall be sufficient to cover the reasonable costs and expanses of 
collection, including reasonable compensation to the Mortgagee's 
agents, attorneys and sounsol and any necessary advances, disburse-= 
ments, expenses and liabilities made or incurred by it nereunder. 
22. Sach and every power and remedy herein given 
to the Mortgagee shall be cumulative and shall be in addition to 
evory other power and remedy herein givon or now or hereafter 
existing at law, in equity, in admiralty or by statute, and each 
and every power and remedy whether herein given or otherwise exist- 
ing may be exercised from time to time and as often and in such 
order as may be deemed expedient by the Mortgagee, and the exercise 
or the beginning of the exercise of any power or remedy shall not 
be construod to be a waiver of the right to exercise at the samo 
time or thereafter any ‘other power or remedy. No delay or omission 
by the Nortgagee or by the holder of the Note in the exercises of 


any power or right or in the pursuance of any remedy accruing upon 


any default or event of default shall impair any such right, power 


dy. 


& or remedy or be construed to be a waiver of any right to take 
ai advantage of any future default or of any past default not 
completely cured thereby. 
23. Tho proceeds of a sale of the Vessel and the 
net earnings of any charter operation or other use of the Vossel 
by the Mortgageo under any of the powers herein specified and 
any and all other moneys received by the Mortgagee pursuant to 
or under the terms of this Mortgage or in any proceedings hore-~ 
undor, the application of which has not elsowhere herein been 
“specifically provided for, shall be applied as follows: 
en, a FIRST: To tho payment of the indobtedness of 
the Owner to the Mortgagee, and the Note evidencing 
the same, and all the sums now or hereafter secured 
hereby, whether due or not, and the interest thereon, 
and all of Mortgagee's damages, liquidated or other- 
wise, hereunder, and any and ail other expenses 
incurred and advances made by Nortgagee, and without 
limiting the generality hereof, advances made and 
expenses incurred for the protection of the Vessel 
and of Mortgagee's rights or the pursuance of its 
remedies hereunder, and to provide adequate indemnity 
against liens claiming priority over or equality with 
the lien of this Mortgage; 

SECOND: To the payment of all expenses and 
charges, including, without limiting the generality 
hereof, the expenses of any retakings, any sale or 
sales, attorneys! fees, court costs, Marshal's and 
Sheriff's fees; and 

THIRD: To the payment of any surplus thereafter 


remaining to the Ownor or to whomsoever may bo 


entitled thereto. 


If such procoods, not earnings or othor moneys are not sufficient 
@ to pay the aggregate amounts spocifiod in Paragraphs FIRST and 
SECOND above in full, the Mortgagee shall be entitled to colloct 


the balanoe from the Owner or any other person liable therefor. 


ARTICLE IIT 
2h. Until somo one or more of tho events of dofault 
or defaults hereinabove degoribed shall happon, the Owner shall be 


suffered and pormitted to rotain actual possession and use of the 


Vesaol.e. . 
pi 25. For the purpose of endorsoment of this First 
. Preferred Ship Mortgage on the Marine Dooumont of the Vessol as i} 


required by Liborian Maritimo Law, the total amount is ONE HUNDRED 


NING THOUSAND ($109,000.00) DOLLARS, lawful monoy of tho Unitod 


Statos of Amorica, and interost theroon, and porformance of Mortgage 


ra 


covenants; and the maturity date is & » 1969; and the dis-= 


charge amount ig the same as the total amount. 

26. All the recitals, covenants, promisos, stipu- 
lations and agreements of the Owmer in this Nortgago contained 
shall be binding upon the Owner and the Mortgagee and thoir respective 
successors and assigns and shall inure to the benefit of tho Owner 
and the Mortgagee and thoir respoctive successors and assigns. 

27. The Owner heroby irrovocably appoints BORDAS 
CORPORATION, a New York corporation, whose principal office is at 
98 Front Stroot, Now York, Now York, as its Agent upon whom process 

. may be servod in any action or proceeding brought by Mortgagee in 
any court or judicial tribunal, and Owner agroes that service upon 
such Agont or Agonts shall have the samo effect for all purposes 
as though service had boen porsonally made upon Owner. Owner 
furthor agroes that if said Agent (or any successor Agent) shall 


move from its prosont address, resign, dissolvo or for any other 


reason be unwilling or unable to act as Agent for Ownor, Owner 


shall forthwith appoint another corporate Agont having ite 

e prinolpal office in Now York, Now York, and shall furnish 
Nortgagoo with written notice of such appointmont and accoptance 
theroof, and Owner's failuro s0 to do shall constitute a dofault 
heroundor. 

28. This Mortgage may be exocutod simultanoously 
in any numbor of countorparts and all such counterparts oxecuted 
and dolivored coach as an ariginal shall constituto but one and the 


some instrumont. 


- IN WITNESS WHEREOF, tho Ownor has executed this 


— 


Mortgage the day and year first above writton. 


CARIBBEAN CARRIERS LIMITED 


yp / 
oe ar { / 
By, it aV A Ce, whee thik 
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ACKNOWLEDGMENT 
STATE OF NEW YORK ) 
)\ 38s 
COUNTY OF NEW YORK ) 
On this Toner of May, 1967, before me came 
DIEGO E, BORDAS, to me known, who being by me duly sworn, deposed 
and said that he resides at Apartado de Correos 500, Santo Domingo, 
R. D.; that he is the Secretary and Treasurer of CARIBBEAN CARRIERS 
LIMITED, the corporation described in and which executed the fore- 
going Mortgage; that he knows the seal of said Corporation; that the 
seal affixed to said Mortgage is such Corporation's seal; that said 


seal was so affixed by order of the Board of Directors of said Corpora- 


_ 7 


‘tion and that he signed his name to said Mortgage by like order; and 


acknowledged the said Mortgage to be his free act and deed and the 


free act and deed of said Corporation. 


/ e% Yani. fr’ 
( Picasa, Sa NEG I 
a 7 a! if Vi a/ 

Sh Ak fpf 


Notary Pubic 
NOTARY Han. 
AFFIDAVIT OF GOOD FAITH 
STATE OF NEW YORK } a ee 


* Ceminission (ess Share Jy 
COUNTY OF NEW YORK ) 
DIEGO E, BORDAS, being duly sworn, deposes and says 


that he is the Secretary and Treasurer of CARIBBEAN CARRIERS LIMITED, 
the corporation described in and which executed the above and foregoing 


Mortgage; that said Mortgage is made by said Corporation in good faith 
and without any design to hinder, delay or defraud any existing ov 
future creditor of the said Corporation, or any lienor of the mortgaged 
Vessel; and that this Affidavit is made pursuant to an order of the 


ASV (oO ee | 


Board of Directors of said Corporation, 


Subscribed and Sworn to ° 
before me this (6 day 
of ee 1967. a 


AA 
Notary Public 


NUTARY Hh vtt! 


wan 
Yani, Maney 
b 30, 1968 


Qralihed av Vou 
Coiritioaie Hie lh we ts 
Comumssou Lapues flare 


wade 


$109,000.00 New York, New York 
May IG , 1967 


& FOR VALUE RECEIVED, Che undersigned, CARIBBEAN CARRIERS 
«- LIMITED, a Liberian corporation, promises to pay to THE MASTAN 
COMPANY, INCORPORATED, or order, at its offices at 640 Fifth Avenue, 
New York, New York, or at such other place as the holder heraof may 
; designate, the sum of One Hundred Nine Thousaiid ($109,000.00) Dollars 
in lawful money of the United States of America, as follows: 


Twenty-four (24) consecutive monthly installments, 
the first of which, due and payable one month after 
date, is in the amount of Four Thousand Five Hundred 
Forty-One Dollars and Eighty=Two Cents ($4,541.82), 
and twenty-three (23) of which are each in the amount 
of Four Thousand Five Hundred Forty-One Dollars and 

Ft Sixty-Six Cents ($4,541.66), with interest of six (6%) 

per cent per annum on unpaid principal balances con- 

~—- puted on the basis of a 360 day year, and an additional bs 

charge, payable on demand, computed at the rate of 

two (2%) per cent per month on the principal sum or any 

part thereof which may be in default, such additional] 

charge to be payable after as well as before maturity. 

This Note evidences indebtedness for money loaned pursuant 
to a Loan Agreement between Payee and the undersigned dated April Ll, 
1467, and is secured by a First Preferred Ship Mortgage of even date 
on the Liberian Vessel CARIBE, Official Number 2393. 


If any installmenc hereof, or interest, is noc paid 

due, or if undersigned defaults in performance of any of it 
ants and agreements contained in said Loan Agreement and More 
tne holder hereot may at its option declare the entire amount 
rincipal then unpaid, and interest, immediately due and payaole, 

and upon such declaration, the entire unpaid principal, and interest, 
shall become and be immediately due and payable, 


This note may be prepaid at any time upon payment of the 
entire principal balance then due, plus interest to date of prepayment. 


Presentment, demand, notice of non-payment, protest ana 
notice of protest are hereby waived, 


CARIBBEAN CARRIERS LIMITED 


By 


EXHIBIT A : a 


* Pal 


PORT OF NEW YORK i 
OFFICE OF THE DEPUTY COMMISSIONER 
OF MARITIME AFFAIRS OF THE 
’ REPUBLIC OF LIBERIA 
~ I HEREBY CERTIFY THAT the within is a true copy of the instrument 
1 : received for record and recorded in this office in BOOK - Feat 4 | 


He B/S oa (Ube Lo TOW 
at PAGE (oo Giaaly ~ ARDEA aban RIOD 
ay at pif. (‘S A Heol 6 A gee ae 


- GIVEN under my hand and seal this [S4 


‘ day of (ee : ey 
: sy . 
aoe fT eg et, 2S Deputy Commissjamtr of Maritime Affairs 


To 


i! PIRST PREFERRED SHIP NONTGAGE 
; (Dated and Recorded Ney 16, 1967 - 
Liboria - Book PM 19 Page 315) 


On 
‘a CARIBE 
4 
: OWNER: CARIBBEAN CARRIERS LIVITED 
NORTGAGED: THE MASTAN COMPANY, INCORPORATED 


SUPPLEMENTAL INDENTURE mado this 8th day of February, 
» 1968, by and between CARIBBEAN CARRIERS LIMITED, a Liberian 
corporation, (horcin salled "Owner") and THE MASTAN COMDAN 


wae sly Ly 


INCORPORATED, a Dolaware corporation, (horoin callod "Mortgazeoo") 


WHEREAS; 


‘ Number 2393, of 3,864 sross and 2,156 not tons, 


owned by it freo and clear of any mort 
oncumbrances other than a first Proforred Ship Mort 
(the "Mortgage") to Mortgagoo dated May 16, 1967, rosorded 
: tho same day in the Offico of tho Doputy Commissionor ot 
Naritimo Affairs of the Republic of Liboria in Book Pi 


eal 


19 Page 315, securing indcbtcdness and intorest¢ payabio to 


o eB, aes 
% Mortgagoe as provided in a Promissory Noto for Ono Euncred 
Nine Thousand ($109,000.00) Dollars U. S. currency (horcin 
a 
EOE ey called "Note No. 1"), a copy of wsich igs annozeod to tho 
Y . : 


. Mortgago as Exhibit "A"; and 
2. By reason of paymonts made, the amount oving on 


Note No. 1 is now $72,656.56, and intorost, free of 


aoe 


offsot, dofonse or countorclain; and 
3¢ Tre Mertgagee has this day modo an addisionai 
loan of Twonty-Sovon Thousand ($27,000.00) Dollars 


U. S- currency, to Owner which is repaycolo 
tn fiftoscn (15) installconts 
Etght Hundred ($1,€00.00) 5 
Po ae 
om the 16th day of March 19 
of each consecutive month ¢ 


~~” amt ae 4of. — ae - — 
a4nte>cct at the rate of si 


(6 5/65) por cont por annem Sid 
balsneos Computed on the Ge a 5 
payable with each of such in Eencs ¢ 
end, an additional charzo o (23) pe 
month payable OF SSHAND on taco princiss? 
part choreof waicsh ney bo in cofauis, sca 
addisional charge to bo paycole efter as 
before maturity. Should thore be an ine 
the intorest rate charcoable to. herteaco 
ew York is BlOSs 
hercunder or or 
provicod, s at 
moe cxzcoc Te 

under anol 20 

rato subj cs) 

ao 


and substance of Exhibit ‘BS’ aanozod horote 


part hercof, so that Ownor’s segrecate indebtednoss to 


mortgagoo is now Ninoty-Nine Thousand Siz Hundred Pirvy- 
Six Dollars and Fifty-Six Cents ($99,655.56), and intorest; 
and 
4. Tho Owner and the Mortgagoe now ozecute and 
doliver this Supplomental Indenturo for the purpose of 
supplementing, amending and modifying tho Mortgage so that 
the lion of the Mortgage shall sccuro tho paynent of 
' : ; ot | Lee 
wnor’s total presont indebtcdnocs of ixi3-Nine Thousand 
Six Hundred Fifty-Siz Dollars and Firfty-Sis Cents 
($99,656.56) and intorost, as ovidoneed by said Noto No. 


1, and by Noto No. 2 (Exhibit "B"), and tho porformanco 


oie 


and observance of and conmlianceo with 2-11 covenauts, 
storms and conditions centainod in said HoCes, the 


Mortgage, and this Supplemontai Indenture; 


~ 


5+ Osmor has roprosontcd and warrantcd and 


and of Owmor's By-Laws and Cortificato of Iacer 


have boen fully complied with, and all othor acts an 


p. 


things havo booa dono and porformed to make tho 
Mortgage ads supplemonted, amended and modified by this 


-Supplomontal Indonturo, and Wate No. 2 delivered by 


2 


oe Owner to Mortgagoo, and all Agroomentés now and horotefore 
— 
made by Owner with Mortgagee, tho valid and locally 
SO ey y gagec, G Z 


binding obligations of tho Otmer in accordance with 


thoir rospoctive torms, and to constitute tai Suzploe 


neatal Indenture a valid, binding and legal cnstrusens 
in accordance with its torms; 
» THERETORE, THIS SUPPLEMENTAL IIDENTURZ, VITNOSSETH: 


1. That in consideration of the promisos, tho 
‘mutual covenants heroin conteinod, and for other valucblio 
considerations, reoccipt wheroof is aoroby acknowlod 
to socure whe paymont of indobtedness now Owing by Ownor 

to Mortgagee aggrogating Ninoty-Nino Thousand Siz Hundrod 
Fifty-Six Dollars and Fifty-Siz Conts ($99,656.56), U. S. 
currency, and intoreost thereon, and to secure said Note No. 
1 and said Note No. 2, and the porformance and cbservance or 
and compliance with all covenants, torms and conditions 
contained in the Mortgage, tho said Notos and in th 


Supplemental Indenture, and, to acond and modify tho Mortea 


= ee enema 


Iv. 


as heroin sot forth, tho partios exocuto and doliver 


this SUPPLEMENTAL INDENTURE. 


It is heroby covonanted, doclared and acreod thas ¢ho 


lion of tho Mertgege, and tho said Nortcaze, secures = yo 
ment of Owner's total indebtednoss of Ninoty-Nine Thouscad 
Siz Hundred Pitty-Siz Dollars and PFifty-Sia Conts 
($99,656.56), and tho interest theroon, to Nortzagoo, an 
Noto No. 1, and Note No. 2, and the porformance and 

obsorvance of and compliance with all covenants, ‘torus and 


conditions contzinod in the Nortgago, the Notos and this 


Supplemontal Indonture. 


Vherevyor in the Mortgace shore is referonco to the "Noes" 


Such toferonco shall be dacned ¢a rfor to Note No. 1 anc 


’ 
tg — w 

Noto No. 2. 

Sot taodiite.tetent ahd r = ot ar ‘Geis we a ra ? a a OAT a salah at 
The TOTAL AMOUNT of tho Morteasa is now Ninoty-Nine Thousand 


($99,556.58), lawful monoy of the United States of Ancor 


and intorost thoroon, and poxiormanco of lors 


° 


and, tho final date of maturity is May 16, 1969, and, tno 


dischargo amount is tho samo as Tno Total Amount. 


nis Supplomontal Indonture is amendatory of and suypplo- 
montal to tho Mortgago and shill be construod with and 
a part thereof; and all of the covenants, warrantics and 
agroomonts of the Ownor coutaiaod in tho Nort 
Note No. 1 and in Noto No. 2 ro incorporated horein; and 
excopt as horein Or ,sressly providod, all of tho torns, 
provisions and conditions of tho Hortcace, and all other 
agrcemonts and undortakings mado by Owner with the Borssacco 
or for its benefit romain unmodified and in full force anc 


offoct. 


f 


VI. This Supplemental Indonture my be Oxecusod in 


GRY Pus 


arts and all such countormarts 


. seutcord ase 
wS Caveueced and 


° 
r 
G 
° 
c 
FS 
et 
© 
| 

Ke] 


ee? 


Geolivorod, oach as an original, shall for ali 


doomed to be an original. 


N WITNESS VHEREOP, the Partios horoto kavo duly czrecutod and 


dolivered this Supplicmontal Indenturo on tho day and year fi 


above writton. 
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COUNTY OF NEW YORX ) 


ste 
On this 8th day of 
came DIEGO E, BORDAS, to 
did depose and say that he resid 
Juan, Puerto Rico: treat he as Se 
CARIBBEAN CARRIERS LIMITE . 
corporations described in and which execute ore: 
menc; thac he signed the said instrument for and in be 
& eorporation by order and authority, of the LRoard of Dir 
a said corporation and that the same is the free 
and deed of CARIBBEAN CARRIERS LIMITED for the 
ow therein expressed. 
Pa 
by, 
7 4 
STATE OF NEW YORK  ) 
ne 
DSS 
COUNTY OF NEW YORK \) 
: My 
On this) sith day) of february, LOGE). be 
a came SAMUEL W. BARACH, to me known, who being 6 
' did depose and say thet he resides ac 146 Centr 
NC Yor‘, New York: that he is) Viec President oz) Ti 
INCORPORATED, a Delaware corporatica, one of ta 
czeseribed in cnd which executed the foregoing i 
: eos CHESS Te Peer sorpera ct onprtnet=the=se 
2; breswumert—is—such—corpirate se1l:..chac-Lt-was—affixed-to said wy ne 
hy q ‘ sa \eiligm ae : ia hal rd ras solemn wie 9 RN a ‘i 
ins ent-by rit; ~the Board re eS OT. Sa Set OPER SUN aah a, 
ba eperamen t= vy-authority-of-the Boe choy sige OF ALS ARSE 2 
Ne gl wu, and chat he signed his name thereto bY temimmcreorowerc) 2G 3 AawilOg 
ey that the same is the free and voluntary ect of said THE pAsSTsn 
Re COMPANY, INCORPORATED for the uses and purposes therein expr-.sed. ° 
y 
a 
E (oe 
Sy, eee ne RRR 
: Notary Public 
Iavirzet 
) 
‘ 


! aE OS a 


SLATE OF NEU YORK ) 
) S$: 
— ol et Ga) teas SE ok ed eA 
COUNTY OF NEY YORK) 
; I, DIEGO E&. BORDAS, boing duly cvorn, S ord cay 
that I am Secrotary and Troasuror CARIBSEAN CARRIERS LIiITID, 


a Liborian corporation, tho Corporation doseribed in and wish 
oxocutod tho forcgoing Supplensnt indsnturo as Owner of cho 


Liborian Vossol M. S. CARIBE (0. N. 2393); tnat tho caid Supplce 


montal Indonture is made in good faith and witnous any dosign 
— ce 

to hinder, dolay or dofraud any Oxisting or future croditor of 
said CARISEEAN CARRIERS LEMITED or any lioaor of tho morteccod 


Vossol, and that this Affidavit is mode pursuant to au Ordor of 
° - 


tho Board of Diroctors of said CARIGESAY CARRTERS Lintiso. 


Sudscribed and Sworn to beforo mo i 


Be. Sth day of Fobruary, 1968. \ 


a _— 


Views. 


Nosary Public 


Haren 30, 196.7 
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PORT OF NEW YORK 
OFFICE OF THE DEPUTY COMMISSIONER. 
OF MARJTIME AFFAIRS OF THE 
REFUBLIC OF LIBERIA i 
I HEKSEBY CERTIFY THAT the within 1° a true copy ofthe instrument 
“ received for vecord and recorded in this office in BOOK e/a a i 5 
ye at PAGE qx AA wa ies vas 
usa 
ath: SM ig on 
. & 
ne 
g 
' of the RepyHlic of Liberia . 
/ 
. 


SECOWD SULLA Jspnsrtuis 
To 

FIRST PREFERRED SNL? NONICAGE 
On 


M.S. CARIBE (0. N. 2393) 


OWNER: CARIBBEAN CARRIERS LIMLTED 


MORIGAGEE: THE HASTAN COMPANY, INCORPORATED 


ee 


SECOND SUPPLEMENTAL INDENTURE made this 27th duy of 
February, 1969, by and between CARIULEAN CARRIDRS LLIMLTED, a 
Liberian corporation, (herein callad "Ouwner") and TUE MASTAN 
COMPANY, INCORPORATED, a Delaware corporacion, (herein called 


“Moyteanzeo'’) ; 


WHEREAS ¢ 

1. Owner represents and warrants that the Motor Sercw 
Vessel CARIBE (the "Vessei''), Liberien Official Number 2393, 
of 3,864 gross and 2,156 net tons, is now owned by it free 
and clear of any mortgages, licns and eneumbrances other than 
a First Preferred Ship Mortgage (the “ort gage") to Mortgasce 
dated Hay 16, 1967, recorded the same day in the Office of 
the Deputy Comaiss Loner of Maritime Affairs of the Republic 
of Liberia in Book ii: 19 Page 315, as amended by a Supple- 
mental Judenture dated nid eanordes vebeuayy 8, 1968 in Book 


PM 20 page 98, securing indebtedness and interest payable 


to lortgagee as provided in a Promissory Note (herein called 


+ get 


"Nota Ho, 1"), a copy of which is annexed to the Morxtyage and 
hercto as Exhibit "A", and in a Promissory Note, a copy of 
which is annexed to the Supplemental Vaudbacuee nad hereto as 
Exhibit "B's and 

2. By reason of payments made, the amount owing on 
Note No, ] and on Note No. 2 is now $19,024.95, and interesc, 
free of offset, defense or counterclaim; and 

3. The Mortgagee has this day made an additional loan 
of Ninety-Five Thousand Four ($95,004.00) Dollars U.S, currency, 
to Owner which is repayable 


In tyuenty-onc (21) installments of Tour Thousand Five 
Hundred Twenty-Four ($4,525.00) Dellars aach comacne) ne 
on the 16th day of June 1969 and on coe loth day of 
each consecutive month thareafter together with intercst 
at tho rata of seven (77,) ber cent ser annum on vnpaid 
principal balances computed on the basis of a 360 day 
year, payable with each of such installments of princ?- 
eel, and, en ocdiciersl cheen« cf mie 007) esr cope per 
mouti peyable OM DEMAND on the principal sia or any 

pact thereof which may be in default, seid additional 
charee to be peyable after as well as before miturity. 
Should there be an inerease in the interese rate charge- 
able to Mortgaugee by the New York counercial banks, tie 
interest rate hereunder shall be proportionately increased, 
provided, however, that such inereased rete shall not 
exceed the maximum rate, if any, permitted under appli- 
cable law, In determining the interest rate subject to 
inerease hereunder, the finance fee, if any, paid or 
payable by Owner, shall be taken into account. 


Said additional loan is evidenced by Owner's Promissory Note 


of even date herewith ("Note No. 3"), substantially in the form 


and substance of Exhibit "C" annexed hereto and made a part hereof, 


so that when added to indebtedness evidenced by Note No. 1 and 


Note No. 2, Owner's aggregate indebtedness to HMortgase is now 


One Hundred Fourteen Thousand Teanty-Bight and 98/100 ($114,028.95) 


Dollars, and interest; and 


i et 


4. the Owner and the Mortyayee now execute and deliver 
this Second Supplemental Indenture for the purpose of further 
supplementing, amending and modifying the Nortgage so that 
the lien of the Mortgage shall secure the payment of Owner's 
total present indebtedness of One Mimdred Fourtcen Thousand 
Twenty-Eight and 98/100 ($114,028.98) Dollars, and interest, 


as evidenced by said Note No. 1 and by Note No, 2 and by Note 


~ No, 3, and the performance and observunce of and compliance 


with all covenants, terms and conditions contained in said 
Notes, the Mortgage, and the Supplemental Indenture and this 
Second Supplemental Indenture; and 

5. Owace has vrenresented and warranted and hereby repre} 
sents and wartancs that all vecuiroments of law and of Owner's 
By-Laws and Certificate of Incoroorated have been fully com- 
plied with, and all other acts and chings have een done and 
performed to make ¢' Mortgage as supplemented, amended aud 
modified heretofore and by this Second Supplenenc: .ideuture, 
and Note No. 3 this day wade and delivored by Owner vo Mort- : 
Gagee, and all Agreements now and heretofore inade by Owner 
with Mortgagee, the valid and Jegally binding obligations of 
the Owner in accordance with their respective terms, and to 
constitute this Sccond Supplemental Indenture a valid, binding 


and legal instrument in accordance with its terns; 


NOW, THEREFORE, THIS SUPPLEMENTAL INDEWTURE, WITRESSETH: 


I. 


That in consideration of the premises, the terms and the 


mutual covenents herein contained, and for other valuable con- 


siderations, receipt whereof is hereby acknowledged, to secure 


the payment of indebtedness now owing by Ounow to Mortgages 
aggregating One Hundved Fourteen Thousand ‘twonty-Eight and 
98/100 ($114,02f.98) Dollars, U, S$, currency, and interest 
thereon, and to secure the indebtedness evidenced by said 
Note No. 1, said Note No. 2 and said Note No. 3, and the 
performance and observance of and compliance with all coven- 
ants, terms and conditions contained in the lortgage, the 
said Notes, the Supplemental Indenture and in this Second 
Supplemental Indenture, and, to amend and modify the Movegage 
as herein set forth, the parties execute ond deliver this 


Second SUPPLEMENTAL INDENTURE., 


~ 


It is hereby covenanted, declared and agreed that the 

lien of the Mortgage, and che said Moregags as amended, 
Secures payment of Uwner' s otal iudelcedacos of Une Hund ud 
Yourteen Thousand Twenty-Zight and 98/100 ($114,028.98) 
Dollars and the interest thereon, to Mortgagee, and, the 
pexvformance and observance of and compliance with all coven: 


ants, terms and conditions contained in the amended Mortgage, 


the said Notes and this Sccond Supplemental Indenture. 


Wherever in the Mortgage there is reference to the ‘note’, 
such reference shall be deemed to refer to Note No. 1, Note 


Ne. 2 and Note Wo, 3. 


the Total amount of the Mortgege is now One undred Fourteen: 
thousand ‘Toonty-Elehk aud 98/100 ($114,029.38) Nollaxs, 
lawful money of the United States of America, and interest 
thereon, and performan:e of Mortgare covenants; and, the 


~ 


hh 


StEe 


final date of maturity is February 16, 1971, and, che 


discharge amount is the same as The Total Amount. 


This Second Supplemental Indenture is amendatory of and 
supplemental to the Mortgage awed shall be construed with and 
as a part thereof; and all of the covenants, warranties and 
agreements of the Owner contained in the Mortgage, as here- 
tofore and new, and in Note. No. 1, and in Note No. 2 and in 
Note No. 3 are incorporated ys heii and except as herein 
expressly provided, all of the terms, peectatons and con- 
"ditions of the Mortgage, and all other agreenents and under- 
takings made by Owner with the Mortgagee or for its benefit 


remain. | unmodified: we in att force and effect. 


This Second Sopp iamestar Tacitus mee be axacuted in any 
ere) at such counterparts executed 
and delivered, each as an original, att for all purposes 


be dened to Be an original. 


In WITNESS WIEREOF, che Parties hereto have auty orecuced | 
and delivered this Secon Supplemental Indenture at New York, New 
York, on ‘the day an? year first above written, 

- CARTBBEAN CARRIERS LIMITED 


! | a 
ADR Oe oe . 


— Secretary Treasurer 


‘By: 


: Vice President 


SLAVE OF NEW YORK 


) 
COUNLY OF NAW yore) 


On this 27th day of February, 1969, beform ov personally 
came DLEGO EE. BORDAS, to ne known, who, being by me duly sworn, 
did depose and say that he resides at: Acacia Ro, 5, Newport, San 
Juan, Puerto Rico; that ht is Seerekary and Treasurcy of CARL EREAN 
CARRIERS LIMITED, a Liberian corporation, one of the corporations 
deseri.bed in and which execeuted the foregoing instrument; that he 
Signed the said instrument fo. and in behalf of said corporation 
by order and authority of the Board of Directors of said corpora- 
tion and that the same is the free and voluntary act and deed of 
CARIBBEAN CARRIERS LIMITED for ae uses and purposes thercin ox 


pressad.. 
ent 
ae 


eas i aspen 


STATE OF NEW YORK 

Sous 
COUNTS OF Wit? YORK > 
On this 27th dav of February, 1967, bafore the persunally 
came SALURL VW. DNRACH, Go ane Taiawn, who tiedna ie we duly Swnin 
dJdidepose and g7yv' that he resides.ak tao; Gombray ave host. bans 
York, New Youlowithae he is Vice-Prosident of Ti CANTAN COD PAM, 
LNCORPOPATEN, 2. Delaware corporation, one of phe corporaci ous 
deseribed in and which executad the foregoiug instbrument; chat be 
lmows the secl of said Corporation: that the serl effixed to said 
instrument is such corperate seal; that it wos aflined to said 
instvunent by authority of the Board of lixrectors of said Corpara- 
tion, and that he signed his name thereto by like authority; aud 
that the same js the free and voluntery act of said TRE MASTAN 
COMPARY, TUCORPORATLD forthe uses and purposes therein expressed, 


4 ae 


AVELDAVLT OF GOOD YALE 


STATE OF NEW YORK 


COUNTY OF Ni YORK 


I, DIEGO E, BORDAS, being duly sworn, depose and say 
that I am Secretary and Treasurer of CARIBBEAN CARRIERS LINLiED, 
a Uiberian eeeperstion, the Corporation deseribed in and which 

"@kGcuted the foregoing Supplemental Indenture as Owner of the 


——— 


‘Liberian Vessel M. S, CARIBE (0. N, 2393); that the said Supple- 


mental Indenture is made in good faith and without any design to 


hinder, delay or defraud any existing or fucure creditor of said 


CARIBOMAN CARRIERS LIMITED or any lienor of the mortgamed Vassel, 


and thar this Affidavit is made sursuant 


Board of Diseetors of sand CARTRSEAM CARRTENS Liairecy. 


bak 


: ¢ 1és / 
A (a 
) ot ye x ren eee 


a ae 


Subseribed and Stvorn to before me 


ahth day of February, 1969, 


Vr € Baste 


Rotery “Public: 


$109,600.66 


POR VAYUN TECRIVED, Che undondioucd, CA! 
LENE, a Talraiaa conpetacion, preseos Co poy Ce Ve TAs 
eee Fy BUCORVGRAWED, o- onde, at bts offices at 640 Wifth Avenue. 
fu York, Mau York, of at such othew place an the sane heveod ty 
cae, Che swa of Ove lnadved Mas Thovsund ($109,000. GG) Dolleve 
in lawful woncy of Cha United States of facvica, as Follous: 


imenty-four (24) consecutive monthly jucta Lents 

the first of which, dua and peyakle one yoath “fiers 
@ate, is in the cxownt of Vous Thousand Five Mouduad 
Fouty-One Dallavs and Rightys ceo Couts (84,542, G2), 
aud Cventy thice (23) of vbich eve cach ta tha enorat 
of Your Yhousand Five Mundsad lorty-One Dollevs end 
Sinty-Sis: Conts (04,541.66), with Intescet of sh (6%) 
per cone par ania on go peiretpal baleneces cou 
puted on the bonis of a 360 da yo yaar, and ca odd! 
chasge, payable on ee nd, ccmpuced ah the rate of 


the 
tuo (42) pe cent pox month ou Che peduc? a Gut ont ony 
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poe theveot whieh may bo jn defantr, cuch a 
charge to La payable afar qe wall oo be Lose 


_ This Note evidences dndebtcd, Hong for uenay Lean EAA Ue 
Co @ Loon overnite betuson ee ee ae les nigned date I 
1967, evd Ls seemed hy a Finee Pees ‘ ate 
on the Lihexina Veosel CARTLS bern 2593. 


auc, cr : 

tats avd eee chad tal ‘gakd dos 

the holds: heveos uny at dts option dvelasa Cha on 

principal then was, and dakexest, Puocmdictely dee ¢ an pese 

fad vpon such a cliration, the cutie wupoid prinetral, cad Sie Ook, 
shall becors and bo Jmutdiately duc aad peyable, 


Vhis note oy be prepaid at cuy ‘those ton payaiat of Chit 
entire principal balenea thin cve, plus intezest te date of pecpayciit. 

Paoascnteeal, demand, notice of new-pryxauk, protest end 
notice of protest ave hereby vadved, 


Cann eal ChER EG Eunice 
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Bald cid Bast i « i See a ws ae ATE, = SE Si inal eee 
a a thew Oey ar 
JS, a | $95,004.00 af New Yorl, New York 
Mi . February 27, 1969 
j ee? 
FOR VALUE RECELVED, undersigned, CARIBBEAN CARRIERS LIMITED, 
a Liberian corporation, promises to pay to the order of THE MASTAN 
, COMPANY, INCORPORATED, at 640 Fifth Avenue, New York, New York, or 
at such other place as the holder hereof may designate, the sum 
of NINETY-FIVE THOUSAND AND FOUR ($95,004.00) DOLLARS, in lawful 
money of the United States of America, as follows: 
In twenty-one (21) installments of Four Thousand Five 
Hundred Twenty-Four ($4,524.00) Dollars each commencing 
on the 16th day of June, 1969 and on the l6th day of 
i) each consecutive month thereafter together with interest 
ww.» at the rate of seven (7%) percent per annum on unpaid 
principal balances somputed on the basis of a 360-day 
“~~ « year, payable with each of such installments of prin- 
cipal, and, an additional charge of two (2%) percent 
per month payable ON DEMAND on the principal sum or any 
part thereof which may be in default, said additional 
charge to be payable after as well as before maturity. 
Should there be an increase in the interest rate chargeable 
e to the helder hereof by the New York commercial danks, the interest 
rate hereunder shall be proportionately increased, provided, how- 
ever, that such increased rate shall not exceed the maximum rate, ‘ 
1£ any, permitted under applicable law. In determining the inler- , 
est vate subject to increase mercunder, the finance fco, if any, ’ 
paid or payable by undersigned shall be taken into account. ™ 


Cae | 
This Note evidences an indebtedness for money this day loaned na 
by Payee to the undersigned and is secured by a First Preferred 
Ship Mortgage, as heretofore amended and as amended by a Second 
Supplemental Indenture of avon date, affecting the Liberian Vesse) 
M. S. CARIBE, Official Number 2393, Said First Preverred Ship 
Mortgage, as amendec, also secures indebtedness of the undersigned 
te Payee in the sum of $19,024.98, and interest, payable as stated is 
in Promissory Notes copies of which are annexed as Exhibit "A" and WN 
Exhibit "Bb" to the said Second Supplemental Indenture, 4 The 


If any installment of principal or interest is not paid when 4 tf 
due, or in the event of a default in the performance of any of the es 
terms, provisious and conditions contained in said Mortgage, as 
amended, the entire unpaid principal balance shall, at the option 
of the holder hereof, become immediately due and payable. 


This Note may be prepaid at any time upon five days prior 
written notice to the holder hereof by certified meil, return re- 
ceipt requested, Upon the giving of such notice, the entire prin- 
cipal batance, plus accrued interest, shall become due and payavle, 
at the cption of the holder hereof on the prepayment date specified ¢ 
therein, 


Presentment for payment, demand, noti 
test andnotice of protest are hereby waive: 


MME fe. 3. 
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- 
PORT OF NEW YORE 
OFFICE OF THE DEPUTY COMMISSIONER 
OF MARITIME AFFAIRS OF THE 
REPUBLIC OF LIBERIA 
I HEREBY CERTIFY THAT the within is a true copy of the instrument 
received for record and recorded in this office i: BOOK __<AJo/ 
at pace _({ {| _ on _TEpAuUaLY 19.6 / > 
7 { aad f f ‘ 
by at 2 Sle eT ( 
at Xo / ‘ge ee : 
; GIVEN undgr my hand and seal this _/~_ 
my day of a eo 19 7S 
pees ; 
ve At f doce 
; 
“ ea 
+ 
% 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMALIA HERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate : 


of NICOLA HERNANDEZ, Deceased, et al, 75 Civ. 4166 | 
i | 
i Plaintiffs, : (KTD) | 
| | 
if 
i} -against- 
| REPLY 


CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


: AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ) 
:SS: 
COUNTY OF NEW YORK ) 


VICTOR S. CICHANOWICZ, being duly sworn, deposes 
and says: 
That I am a member of she firm of CICYANOWICZ & 
> CALLAN, attorneys for the defendants herein, am familiar with 
all the pleadings and proceedings heretofore had herein, and 


submit this affidavit in reply to the answering affidavit of 


| 
the plaintiffs. 


Neither the opposing affidavit nor the accompany- 


ing memorandum dispute: (1) that thenamed defendants were not 


properly served; (2) that, as found by the United States District 
| Court for the District of Puerto Rico, none of the substantial { ’ 


contacts required for the application of the Jones Act existed 


in this case; (3) that actions under United States Laws as well } | 
| as the Liberian Law in any event are time barred; (4) that if 
actions under the Jones Act and the Death on the High Seas Act 


are time barred, this Court lacks jurisdiction over the subject g- 


Matter of this action because complete diversity is lacking 


between all of the parties to this action; and (5) the service 
of the notice to take the deposition of Mr. Callan was not 
properly made. 

The basic contention of the plaintiffs seems 
to be that since some of the officers and stockholders of the 
prior owner, - CARIBBEAN CARRIERS LTD., held United States 
citizenship and the Liberian Registry of the M/V CARIBE was 
not marked stricken on the mortgage card of the Bureau of 
Maritime Affairs of the Republic of Liberia in New York City 
until October 22, 1971, this Court should disregard the fact 
that on June 25, 1971 CARIBBEAN CARRIERS LTD. sold said vessel 
to BORDAS LINEA DOMINICANA, a Dominican corporation and at the 
time in question said vessel flew the flag of the Dominican 
Republic, even though according to the findings of the District 
Court of Puerto Rico there was a valid transfer of owaership 
from CARIBBEAN CARRIERS LTD. to BORDAS LINEA DOMINICANA and the 
vessel flew cne flag of the Dominican Republic and not Liberia. 

A reading of the complaint which was filed in the 


District Court for Puerto Rico shows that claims as to ownership 


by CARIBBEAN CARRIERS LTD., the Liberian flag of the M/V CARIBE, 
and ownership and control of the vessel by United States citizens) 


were raised and rejected. 


At page 7 of their memorandum plaintiffs seek to 
avoid the adjudication in Puerto Rico by claiming that the 


current action has at least cwo different elements which did 


not exist in the Puerto Rican action, viz., the demonstration 
of American ownership of the M/V CARIBE ani the ineffectiveness | 


of the attempted transfer of registry cf the ship from Liberian 


to Dominican registry. 
In paragraph Forty-Second of the complaint 
filed in the Puerto Rico action it is alleged: 
"That citizens of the United 
States formed a foreign corporation and 
placed the M/V CARIBE under a Liberian 
flag.” 
While in paragraph Fortieth it is alleged, "That 


the Liberian flag of the M/V CARIBE is illusory." In paragraph 


Sixty-Ninth it is also alleged: "That at all times hereinafter 


mentioned the vessel flew the flag of Liberia." paragraph 


Seventieth it is stated that: 

laws of Liberia and respect ful 
Honorable 

set) forth in this complaint.’ 

These and many of the other allegations are 
repeated in the complaint filed in the within action. Paragraph 
Forty-Second is restated verbatim in paragraph Twenty-Third, 
and paragraph Sixty-Ninth and Seventieth in paragraphs Forty- 
Eighthand Forty-Ninth respectively, of the within action. The 
allegations in the complaint are basicaily the same except that 
in the Fifth Cause of Action in the within suit plaintiffs set 
forth additional provisions of the Liberian Law and the so- 
called rules of International Law. 

In essence what the plaintiffs contend is that 
these two so-called elements are arguments which they did not 
raise in the Puerto Rican action. As the Court pointed out in 
Vassos v. Societa Transoceanica Canopus, S.A.,143 F. Supp. 945, 


946 affirmed 272 F.2d 182 cert. den. 362 U.S. 935, a litigant 


is bound to set forth in his first suit every ground of recovery 
which he claims to exist and upon which he relied, and cannot 
be permitted to rely upon them piecemeal in successive actions 
to recover for the same wrong and injury. 

The only new matter is the mortgage which 
CARIBBEAN CARRIERS LTD. had on the M/V CARIBE during its 


ownership. Said mortgage was satisfied and cancelled, according 


to Plaintiff's Exhibit 1 on April 22, 1971. The mortgage nor 


anything contained therein in no way is inconsistent wit.. or 
changes the fact that on June 25, 1971 CARIBBEAN CARRIERS iio. 
sold the M/V CARIBE to BORDAS LINEA DOMINICANA and from that 
day on was not the owner of said vessel. 

Nor do any of the allegations with respect to 
either I i La: International law, ass'uning it has 
any application, estab!ish anything other than what the District 
Court of Puerto Rico found as to ownership or flag of ‘he 
M/V CARIBE at the time in question. As the United States 
Supreme Court pointed out in Lauritzen v. Larsen, 345 U.S. 571, 
584: 

"Nationalicy is evidenced to the 
world by the ship's papers and its 
flag. The United States has firmly 
and successfully maintained that 
the regularity and validity of a 
registration can be questioned only 
by the registering state." 
None of the cases cited by the plaintiffs hold 


otherwise. As a matter of fact, on April 22, 1971, the Commis- 


sioner of Maritime Affairs for the Republic of Liberia authorized 
CARIBBEAN CARRIERS LTD. to transfer the M/V CARIBE to Dominican 


Registry and flag, even without change of ownership. (Exhibit F 


annexed hereto). According to said exhibit, permission to 
transfer the M/V CARIBE to Dominican Registry and flag was 
authorized by Title 22 of the Liberian Code of Laws of 1956, 
as amended. This is the same Title of the Liberi aw which 
plaintiffs contend prohibit transfer. 

Article 5 of the 1958 Geneva Convention on the 


Law on the High Seas specifically provides that the vessel's 


nationality is determined by law of the vessel's flag. It 
provides in part: 

"Ships have the nationality of 

the State whose flag they are 

entitled to fly.” 

Liberia, however, was r 
1958 Geneva Convention and therefore even 
which plaintiffs seek this Convention cou 
it has no controlling in this case. As the United States 
Supreme Court pointed out in McCulloch v. Marineros De Honduras, 
372 U.S. 10, 21=22 (1963), the rule that the law eof the flac 
ordinarily governs the internal affairs of a vessel is a well 
established rule of international law and the law of the vessel's| 
flag cannot be disregarded unless the statute sought to be 
enforced expressly authorizes such disregard. 


The arguments advanced in the opposing «ffidavit 


with respect to ownership by United States citizens of the 


M/V CARIBE at the time in question is equully without merit. 
The stock ownership of CARIBBEAN CARRIERS LTD., whatever it may 
have been, is neither relevant or determinative of the ownership 


of the M/V CARIBE after it was sold to BORDAS LINEA DOMINICANA. 


The scale was a valid one as found by Judge Toledo and it makes 
no difference what took place or where it took place under prior 
ownership. The fact that certain members of the Bordas family 
may have engaged in other businesses does not establish that 
they have continued to engage in the business of BORDAS LINEA 
DOMINICANA, or that because one member of the Bordas family held 
dual citizenship, other members of the family also did so. The 
M/V CARIBE at the time in question was owned by BORDAS LINEA 
DOMINICANA, a Dominican corporation, and properly flew the flag 
of the Dominican Republic. In holding as Judge Toledo did at 
page 5 of his decision that "the required substantial contacts 
do not exist in this case", Judge Toledo found on the 

the uncontroverted i it of Diego" Bordas (Exhibit 

Diego Bordas was the sole owner of 3O0RDAS LINEA DOMI)d 


duly created entity under the Laws of the Dominican Republic, 


that he was a citizen and resident of the Dominican Republic, 


and that the base of the ship's operations was in Santo Domingo, 
the Dominican Republic. The plaintiffs' contentions with 
respect to citizenship, ownership transfer and the beliefs of 
plaintiffs' attorney present no controlling facts which were not 
before Juige Toledo or which, if they had any valid basis, were 
not submitted to Judge Toledo. 

WHEREFORE, it is respectfully requested that the 


relief herein previously prayed for be granted in all respects. 


Victor S$. Cichanowicz 
Sworn to before me this 
30th day of October, 1975. 


| 
| 
| 


en frente, Nie 


ease retae 


1dE REPUBLIC OF LIBERIA 


Treasury Department 3 
ig Bureau of Maritime Affairs 
PERMISSION FOR TRANSFER OF LIBERIAN V 
——————————————— SSS toons > 
1, Name of Vessel | 2. OGcial Number } 3, Cail Sign | 5. Net Tonnage | 
- ' | 
Bee CARESS |2 39) jos an | *0a | 3t30 | 
6. Type of Vessel | 7. Year Built | 8. Place Built | ¥. Certificate of Registry (Number 
WILMINGTON, CALI FORN TA, and “ate of lasuance) Za bp 
CARGO 1943 i U.S.A. } (/ 32/99) 
Tig, TE thee wiimote Ai 
10. Name and Domicile of Registered Owner. | 1. Ship Radio Station License No, | 
CARTASBAR CARRI2ANG LIurreo SANANVIA, Linuara | | 


2 Laddande 
Lalerbaleslidiaapse SR one 
Subject to the payment of outstanding charges and fees, if any, and the discharge or 
release as of record of the following liens against the herein described vessel recorded 
in the Office of the Commissioner or @ Deputy Commissioner of Maritime Affairs: 


No iene Cr Snewnhtaeces Aa Cr Reeard 


permission is granted to the registared omer of the said vessei 


r for iramater to 
SMA ICAM 2EODSTay an 7.43 WITMCRT Curcs OF COMEASHIP, 


** £ he 
valid Certificat Regi 
of the followin 


Tha permission granted herew 


ith shall be null and void after th 
cays from the date hereof. 


ap 
@ expiration of ninety 


Pursuant to the authority coatained in Title 22 of The Liberian Code of Laws of 1956, 
@3 amended, it is hereby certified that permis.ion has been granted for the transfer of 
the herein described vessel as set forth above. 


Issued under my hand aad seal at the Port of 
yee Yowk, Pep Yorn, @. &, Ae 


S2n ei) 
e this uu. day of 


cme ncentmnenrtnee LF 


vdE COMMISSIONER OF MARITIME AFFAIRS 
. ALBERT J. RUDIC 
» # 


Deputy Consmiasinner uf Maritime Afainn 


Voeme AILM.LT? Ct Cet ary 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMALIA HERBIRA ZORIANO SANCHEZ as 
personal representative of the estate 
cf NICOLA HERNANDEZ, Deceased, et al., 
Plaintiffs, 
MEMORANDUM AND ORDER 
-against- 

75 Civ. 4166 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


Defendants. 


THOMAS M. BREEN, ESQ. 
Attorney for Plaintiffs 


CICHANOWICZ & CALLAN, ESQS. 
Attorneys for Defendants 


KEVIN THOMAS DUFFY, D.J. 

This is an action brought by the personal repre- 
sentatives of twenty-five Dominican and Columbian citizens 
who were employed on board a Dominican flag vessel at the 
time it disappeared on October 10, 1971 while enroute from 
Barranquilla, Columbia, to Santo Domingo, Dominican 


Republic. Defendants move to dismiss under Rule 12(b), 


Fed. R. Civ. P., on the grounds of improper service of 
process, res judicata, failure to state a claim upor. which 
relief can be granted, ard statute of limitations. 
Plaintiffs had commenced a similar action in 
the District of Puerto Ricc. The action was dismissed 
in an Opinion and Order by Chief Judge Toledo which con- 
cluded that 
"There are legal remedies in both the 
Republic of Columbia and the Dominican Republic 
available to plaintiffs. Any witnesses or 
documentary evidence relevant to this case 
should be either in one of the two countries, 
and their courts would be in a better position 
than this Court to compel the parties to pro- 
duce a disclosure of the available documentary 
or testimonial evidence. This Court will there- 


fore not take jurisdiction in this controversy 


between aliens to apply foreign law since clearly 


no substantial contacts qualify it as one over 
which we should exercise jurisdiction. Accord- 
ingly, the Court grants defendants' motion to 
dismiss and hereby dismisses the action with pre- 


judice." 


Sanchez v. Caribbean Carriers LTD., Civ. No. 87-72 at 7 
(D. Puerto Rico April 18, 1975). The plaintiffs inform 
this Court that Chief Judge Toledo's decision is now on 
appeal. That the identical facts and issues presented 
by the instant action are sub judice in the United States 
Court of Appeals is sufficient reason for this Court to de- / 
cline to accept jurisdiction. 
In any event, it is unnecessary to pass on any 
of defendants other contentions for it is clear that process 
was not properly served and, therefore, the action should 
be dismissed under Rule 12(b) (5). It is the plaintiffs’ 
burden to establish jurisdiction over defendants, McNutt v. 
General Motors Acceptance Corp., 298 U.S. 178, 189 (1936) - 
All four defendants were served by delivery of a 


copy of the summons and complaint to an associate at the 


firm of Cichanowicz & Callan. No one at the firm is an 
officer, managing or general agent, or person authorized 
to accept process for the defendants. Thus, Rule 4(d) (3) 
was not complied with. Defendant Bordas Corporation was 
dissolved by proclamation of the Secretary of State of 
New York (N.Y.S. Bulletin, Dec. 16, 1974). 

Plaintiffs apparently concede the invalidity of 
service as to defendant Bordas & Company and states that 


"([slervice is also being effected in Puerto Rico... . 


Plaintiffs, in an off-hand manner, mention that 
service was made on Caribbean Carriers LTD. by registered 
mail through International Trust Company in Monrovia, 
Liberia, in an apparent attempt to comply with Rule 4(i). 
There is not even a hint that the organization was served 
in any way connected with the defendant. Furthermore, 
Judge Toledo found that defendant Caribbean did not own the 
vessel at the time of the accident. That much is at least 
binding under the principles of collateral estoppel. 

The motion to dismiss is granted. 


SO ORDERED. 


New York, New York 


January 77, 1976. 


DIstaiIco?t COURT 


SOUTHsR&N DISTAICT OF NEW YORK 


ANALIA H2RBSIRA ZORIANO SANCHEZ as 


personal representative of the estate : 75 Civil 4166 (KID) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DOMINICAN CO,, BORDAS & COMPANY, 
BORDAS CORPORATION, : 


{ 

AMALIA HERBIRA ZORIANO SANCHEZ, as 75 Civ. 4166 | 
|| personal representative of the estate of (KTD) j 
|| NICOLA HERNANDEZ, Deceased, etal, : | 
I! 
i Plaintiffs, : | 
i | 
if | 
I magainst= : NOTICE OF MOTION 

i FOR REARGUMENT 

| CARIBBEAN CARRIERS LIMITED, BORDAS ui cu cebu ae 

! 

{1 


Defendants, 


EASE TAKE NOTICE, ‘Rat upon the annexed memorandum of 


Thomas M. Breen, dated January 30th, 12976, and ipon ail the pdieadings 


eretofore 


and proceedings erein, and the opinion of the Hon, 


Kevin Thomas Dutfy, U.5.D.J. dated January 2 


Oth, 1976, the undersigned 


will move this Court 


before the Honorable Kevin Thomas Duffy, United 


States District Judge, at Room 618 of the United States Court House, Foley 


Square, in the Borough of Manhattan, City of New York, onthe l7th day 


of February, 1976 , at 10:00 o'clock in the forenoon of that day or as soon 


thereafter as Counsel can be heard for an Order pursuant to Rule 9 (m) 


of the General Rules of this Court granting reargument of the motions ruled ' 


upon in the Court's opinion # 43764, dated January 20th, 1976, including 


oral argument, and for such other and further relief as the Court may 


deem proper. 


Dated: 


New York, New York 


January 30th, 1976 
ii Yours, etc, 
i TO Cichanowicz & Callan, Esqs. | 
80 Broad Street 
New York, New York 10004 THOMAS M, BREEN 
i Attorney for Plaintiffs 
160 Broadway 
New York, New York 10038 
BEekman 3-3740 


ENDORSEMENT 


This is a motion to reargue this Court's granting of defendants' 


motion to dismiss. The motion to reargue is granted, 


Plaintiff's memorandum is addressed soley to the validity of 


service of process. As noted in the Memorandum and Order of this Court 
dated January 20, 1976, sufficienty of process was not the only reason for 
granting the motion. At page 3 it is stated that the existence of an appeal 


to the Court of Appeals for the First Circuit from the dismissal of the 


same causes of action between the same parties on the same facts "is 


sufficient reason for this Court to decline to accept jurisdiction. "' 


Upon reconsiderstion, the original determination ts adhered to 


ee Oe 


and the disn:issal of the action will stand. 


cc sessueiccneetctitircaiacenunteaniitaihantatioisteianitine 
KEVIN T.DUFFY U.S.D.J. 


New York, New York 


February 18, 1976 


8 Sa ee A ano 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
x 


————— een 


AMALIA HERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate of 75 Civ. 4166 
NICOLA HERNANDEZ, Deceased, et al, (KTD) 
Plaintiffs, 
NOTICE OF 

magainst= MOTION 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


Defendants. 


SItRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit of 
THOMAS M, BREEN, sworn to the 26th day of February, 1976, the 
annexed Per Curiam opinion of the First Circuit Court of Appeais , and 
the pleadings and proceedings heretofore had herein, the undersigned will 
move this Court at Room $18, United States Courthouse, Foley Square, 
Borough of Manhattan, City and State of New York, on the 9th day of 
Maren, 1976, at ten (10:00) A.M, in the forenoon, or as soon thereafter 
as counsel can be heard, for an Order under Rule 4 of the Federal 
Rules of Appellate Procedure, extending plaintiff's time to take an 


appeal on this case, granting oral . ar:umeat, and for such other, 


further and different relief as the justice of the cause may require. 


Dated: New York, New York 


February 26th, 1976 

THOMAS M, BREEN 
Attorney for Plaintiffs 
160 Broadway 
New York, New York 10038 
BEekman 3-3740 

CICHANOWICZ & CALLAN, ESQS, 

Attorneys for Defendants 

80 Broad Street 

New York, New York 10004 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMALIA HERBIRA ZOPIANO SANCHEZ, as 75 Civ. 4166 
personal representative of the Estate of : 
_ NICOLA HERNANDEZ, Deceased, et al, (KTD) 


Plaintiffs, > AFFIDAVIT 
BRS aS RRB 
‘Magainst= 

CARIBBEAN CARRIERS LIMITED, BORDAS 

DOMINICAN CO,, BORDAS & COMPANY , 

BORDAS CORPORATION, 
Defendants. 

STATE OF NEW YORK ‘ 
oo Ss, 

COUNTY OF NEW YORK ) | 

THOMAS M, BREEN, being duly sworn, deposes and says : 

Iam the attorney for the plaintiffs in this action and I am familiar 


with all the proceedings heretofore had herein. 


During the early part of this month the appeal referring to the 


M.V. CARIBE was argued in the United States Court of Appeals for the 


First Circuit in Puerto Rico, Attached is a copy of the Per Curiam Opinion . 


sent to me by attorney Harry A. Ezcatty representing the plaintiffs in | 


i 
the : Puerto Rico law suit. The words “with prejudice’ were stricken | 
from the opinion and order of Chief Judge Jose V. Toledo, dated April i 
: 17th, 1975 -attached to hi moving papers of the defendants dated Septerber 
Lith, 1975, : 
: From reading the attaches Per Curiam Opinion, it is clear that : 
the plaintiffs can proceed with this law suit filed in this Cousi, In a 


Memorandum and Order dated January 20th, 1976, the Court dismissed 
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this action.Gh the motion of the plaintiffs for reargument, the Court : 
} 
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granted reargument and held that the existence of the appeal in the 

First Circuit ‘is sufficient reason for this Court to decline to accept 
jurisdiction,’ The endorsement of the Court was made on February 18th, 
1976; consequently the plaintiffs’ time to appeal expires on March 19th, 
1976, 

First of all, the plaintiffs would like an extension of time for at 
least 60 days to file their appeal. In addition the plaintiffs want to 
continue with discovery and other relief set up in the answering 
affidavit of the plaintiffs dated October 8th, 1975, 

In the Puerto Rico action, the motions of the defendants were 
entitled '' Motion to Dismiss for Lack of Jurisdiction '' . In the opinion 
of the Puerto Rico District Court the words ‘Summary Judgment" or 
"Dismissal on the Merits '' nowhere appear. Therefore, the olaintifis can 
continue with this action, 

Your deponent has written to the Clerk's Officeof the Court of Appeals 
to obtain an official slip copy of the Per Curiam Opinion. 

Yoar deponent requested an oral argument on the original motion 
and the motion for reargument, but both requests were declined. Your 
deponent respectfully resquests an oral argument on this motion, 

WHEREFORE, your deponent respectfully requests : 

1, The judgment of dismissal and the endorsement on the motion 
for reargument be withdrawn and the plaintiffs be permitted 
to continue with this action in the District Court. 

The plain tiffs be given an extension of time to appeal. 
The plaintiffs be permitted to take the testimony of Byron K, 
Callan and an expert on Liberian Law. 


The defendants be required to respond to the notice of the 


plaintiffs to produce documents and to serve an answer odtting 


forth the provisions of Dominican and Colombian Law that they claim 


are applicable. 


That the plaintiffs be permitted to serve subpoenas and take 
testimony showing that the ownership of the M,V, CARIBE 
was American, : 

The both parties be granted oral argument , 

Such other and-furtier relief as the justice of this cause 


may require. 


THOMAS M, BREEN 


Sworn to before me this 


26th day of February, 1976, 
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' SIDNEY IVORKIN 
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NOT FOR PUBLICATION 


UNITED STATES COURT OF APFEALS 
FOR THE FIRST CIRCUIT 


No. 75-1263 


AMALIA HERBIRA ZORIANO SANCHEZ, ET AL., 
Plaintiffs, Appellants, 
Vv. 


CARIBBEAN CARRIERS LDT., ET AL., 


- 


Defendants, Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 


{Hon. Jose V. Toledo, U.S. District Court] 


Before 
* 


MCCNTEE, CAMPBELL and MATTUDS 
Circuit Judges 


* from the eighth circuit 
sitting by designation 


Harry A. Ezratty for appellants. 
Jaime Picras, Jr., with whom Pieras & Esteves was on brief, for 


appellees, 


February 17, 1976 


_ /722¢ 


Per Curiam. The sole question on this appeal 
is whether plaintiffs' action under the Jones Act and 
for unseaworthiness and death on the high seas should 
have been dismissed, in the words of the district court, 
“with prejudice". Appellants agree that dismissal 
was justified on the facts presented, but assert that 
since the merits were not reached, dismissal should not 
have been “with prejudice". Appellees argue that basic 
factual issues were adjudicated and that appellants 
should not be allowed to litigate further. 

Although we do not in any sense mean to rule that 
the judgment should necessarily be construed as without 
prejudice, we see no need to preserve the "with prejudice" 
language in the judgment below. Under the circumstances, 
it seems preferable not to attempt to telegraph advance 
instructions concerning the effect of the judginent, 
but rather to leave it to the court before whom any 
further proceeding may be pending to determine the 
extent to which this judgment is an estoppel or bar. 

That court will have before it the allegations and@ record 
in the new proceeding for purposes of comparison with 
the present record and judgment, and will be best 


situated to rule on the effect of the present judgment. 
The judgment below is affirmed except the words 


"with prejudice" are stricken. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AMALIA HERBIRA ZORIANO SANCHEZ, as 
personal representative of the estate of 
NICOLA HERNANDEZ, Deceased, et al., 
75 Civ. 4166 
Plaintiffs, (KTD) 


- against - AFFIDAVIT 
IN - 
CARIBBEAN CARRIERS LIMITED, BORDAS OPPOSITION 
DOMINICAN CO., BORDAS & COMPANY, 
BORDAS CORPORATION, 


Defendants. 
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STATE OF NEW YORK ) 

i 2  SS.2 
COUNTY OF NEW YORK) 
VICTOR S$. CICHANOWICZ, being duly sworn, deposes 


| and says: 


That he is a member of the firm of CICHANOWICZ & CALLAN, 


; attorneys for the defendants, is familiar with all the pleadings 


and proceedings heretofore had herein, and submits this affidavit 

| in opposition to the motion of the plaintiffs, dated February 26, 

1976. 

It is respectfully submitted that the decision of the 

First Circuit Court of Appeals is not an Open sesame to the con- 

| tinuance of this action in this Court and the harassment of the 
defendants. The only thing which that decision did was to remove 
the words “with prejudice" from the judgment of the District Court 
of Puerto Rico. As the Court of Appeals pointed out, by striking 
these words from the judgment, it did not in any sense mean to 
rule that the judgment should necessarily be construed as "without 
prejudice". The only purpose for the removal of these words was 
to enable any Court before whom any further proceeding might be 


pending to feel free to pass on whether the judgment of the District 
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| court of Puerto Rico was a bar or estoppel in that other pro- 
ceeding. It should be noted, however, that the judgment of the 
District Court was otherwise affirmed in all respects and that 
the plaintiffs “agree that dismissal was justified on the facts 
sreuedted*, 

It is well settled that a determination by a Court of 
| competent jurisdiction is controlling on issues therein decided 
= may not be relitigated in another action. The plaintiffs 

seem to think that because the motion which the District Court 
Of Puerto Rico was called upon to determine was entitled "Motion 
| To Dismiss for Lack of Jurisdiction" and the District Court of 
| Puerto Rico in its opinion did not use words such as "Summary 
| Judgment" and "Dismaaeas on the Merits" the removal of che words 
| “without prejudice” from the judgment destroyed the effect which 
| the judgment of the Hiaceict Court of Puerto Rico would have as 


1 e 
res judicata or estoppel. 


The plaintiffs evidently do not understand what a de- 


i termination on the merits means. As is shown in the memorandum 


the merits does not mean nor require that a Court pass on the 


| 
| which is being submitted with this affidavit, a determination on | 


ultimate substantive issues of a litigation before its determina- 


tion becomes res judicata. An adjudication declining to reach 
| such ultimate substantive issues is also an adjudication on the 
A aeeicg | 
As the opinion of the District Court of Puerto Rico 
points out, it was the plaintiffs' contention the M/V CARIBE was 
owned and operated by CARIBBEAN CARRIERS, LTD. and/or BORDAS & 
COMPANY and that the substantial contacts which were pecessary 
in order to disregard the law of the vessel's flag and apply the 


laws of the United States existed. 


A reading of the complaint in that action which is 
annexed as Exhibit D to the moving papers filed on behalf of 
the defendants on their initial motion filed in this Court furthe 
shows various allegations as to ownership and control of the 
M/V CARIBE by United States citizens. 

The decision of the District Court of Puerto Rico, 
among other things, decided that (1) the substantial contacts 
with the United States which are required for the application of 
United States laws to foreign flag vessels did not exist and 
(2) the M/V CARIBE was owned, at the relevant time by Bordas 
Linea Dominicana, a ccrporation organized and existing under the 
laws of the Dominican Republic, that the base of the ship's 
| Operations was at Santo Domingo and that CARISBEAN CARRIERS, LTD., 
was not the owner. , 
According to the District Court of Puerto Rico, these 
| findings were based on affidavits presented by the defendants and 


' not contradicted by plaintiffs. It is of significance that one 


| 
| Of the affidavits which was submitted on behalf of the defendants 
i 


in the Puerto Rican action and which plaintiffs did not contradict 
and agreed in the Court of Appeals justified the dismissal, was | 
the affidavit of one Diego Bordas which is annexed to the defen- 
dants' initial moving papers as Exhibit E. 

According to that affidavit, the M/V CARIBE was pur- 
chased by Bordas Linea Dominicana on June 25, 1971 and operated 
by that company until its disappearance in October, 1971. The 
Chief Executive and sole owner of that company, which was an 
entity erected pursuant to the laws of the Dominican Republic, 


was said Diego Bordas, a citizen and resident of the Dominican 


Republic. 


In their present motion. plaintiffs request this Court 
to withdraw its dismissal of the complaint and that they be per- 
mitted to continue the action in this Court and to take the 
testimony of Byron Callan, who was an officer of CARIBBEAN CARRIER 
LTD., and an expert on Liberian: law, that the defendants be re- 
quired to produce documents and set forth the provisions of the 
Dominican and Columbian law which they claim are applicable and 
| that plaintiffs be permitted to serve subpoenas and take testimony 
to show American ownership of the M/V CARIBE. 

According to the Per Curiam Opinion of the Court of 

Appeals, the plaintiffs agreed in that Court that the "dismissal 

| was justified on the facts presented". Since the dismissal was 

| based on the facts that: : 

(1) at the relevant times, the M/V CARIBE was owned 

, and Operated by Bordas Linea Dominicana; (2) 3o0rdas Linea Domin- 

icana — corporation organized and existing under the tive of 

the Dominican Republic: (3) the Chief Executive and sole owner of | 

Bordas Linea Dominicana was Diego Bordas, a citizen and resident 

| of the Dominican Republic: (4) the offices of Bordas Linea Domin- | 
icana were in the Dominican Republic; (5) the M/V CARIBE was 
“registered under the laws of the Dominican Republic and flew the 


joues flag: (6) the home port and base of operations of the 


COMPANY at the time in question; (8) the crew of the M/V CARIBE 
were all Columbian or Dominican seamen who were hired either in 


| Columbia or the Dominican Republic; (9) at _ the M/AV CARIBE! 


M/V CARIBE was in the Dominican Republic; (7) the M/V CARIBE was 


: the property of either CARIBBEAN CARRIERS, LTD. or BORDAS & 


— she was in transit between columbia and Santo Domingo 


in the Dominican Republic; (10) each of the plaintiffs isa 
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| citizen of the Dominican Republic: and (11) the M/V CARIBE had 
not been in a United States port for more than one year. The re- 
lief which plaintiff seeks on this motion is clearly unwarranted 
and is designed solely for the purpose of harassing the defendants 
and burdening this Court with litigation which does not belong in 
this Court. Obviously, when the opposing affidavit speaks of the 
desire to take the testimony of Byron K. Callan and of an expert 
on Liberian law, and testimony showing American ownership of the 
M/V CARIBE, such testimony has no relevance to any cue which 
the plaintiffs are entitled to pursue. Mr Callan is a former 
| officer of CARIBBEAN CARRIERS, LTD. which, according to the 
| undisputed facts on which the dismissal was based, did not own 
| ane Operate the M/V CARIBE at the time in Question. The testimony | 
| of an expert on Liberian law is also not relevant because, siodoras| 
| ing to the undisputed facts, at the time in question the w/v CARIBE 
pr registered under the laws of che Dominican Republic and flew | 
| the Dominican flag. Testimony showing American ownership of the | 
lw CARIBE is in conflict with the undisputed fact that the sole 
owner of Bordas Line Dominican, a Dominican corporation, which 
owned and operated the M/V CARIBE at the time in question was 
Diego Bordas, a citizen and resident of the Dominican Republic. 
Accordingly, what the plaintiffs seek on their present 
| application is he opportunity to establish something which is 
| contrary to the facts which they concede justify the decision of 
the District Court of Puerto Rico and which the Court of Appeals 
affirmed. Both res judicata and estoppel clearly bar an action 
for such purposes. . 
Since the actions against CARIBBEAN CARRIERS, LTD., BOR- 


| DAS & COMPANY and BORDAS CORPORATION are barred by the decision 
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of the District Court of Puerto Rico, it is irrelevant whether 


there has been service on them or not. Even if there has been 


service, the complaint as to them should be dismissed. 


There is no indication that there has been any service 
on Bordas Linea Dominicana. Since thé plaintiffs, in any event, 
cannot assert any causes of action under any law of the United 
States, the action in any event must be dismissed because of 
lack of diversity between it and the plaintiffs. (Point VI of 
initial Brief). Furthermore, even if plaintiffs could pursue 
claims against Bordas Linea Dominicana under laws of the United 
States, the actions, as pointed out in Points III and IV of de- 
fendants' initial Brief, are time barred. 

WHEREFORE, it is respectfuily prayed shat the motion 
of the plaintiffs be denied in all respects and the complaint 
dismissed and that defendants have such other relief? as may be 


Proper in the premises. 


Victor S$. Cichanowicz 
| Sworn to before me this 


llth day of March, 1976 
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UNITED STATES DISTRICT COURT S. au pa | 
SOUTHERN DISTRICT OF NEW YORK 
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AMALIA HERBIRA ZORNIANO SANCHEZ, as 75 Civil 4166 ( NT d) 


i 
' 


personal representative of the estate of NICOLA 
HERNANDEZ, Deceased, etal, : 


Plaintiffs, 
NOTICE OF APPEAL 

magainst= Raat 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO., BORDAS & COMPANY 
-BORDAS CORPORATION, 

Defendants, 
3 
NOTICE IS HEREBY GIVEN that AMALIA HERBIRA ZORIANO 

SANCHEZ, as personal representative of the estate of NICOLA HERNANDEZ 
Deceased, et al, plaintiffs above named hereby appeal to the United 
States Court of Appeals for the Second Cirrcuit trom the final order and 
judgmeat of the Honorable Kevin Thomas Duify, U.S.D.J. dated January 
27h, 1976, and signed by Hoaorable Raymoad F. Burghardt, Clerk on 
the same date, the Memorandum and Order of the Honorable Kevin 
Thomas Duffy, UeS. Dede, dated January 20th, 1976, and the Endorse- 
ment on the motion for reargument by the Honorable Kevin Thomas Dutty, 
U.SeD.J. dated February 18th, 1976, granting judgment against the 
plaintiffs and in favor of the defendants dismissing the plaintiffs' 
complaint. 
Dated: New York, New York 


March © __ 1976. 

ft 
THOMAS M, BREEN 
Attorney for Plaintiffs 
Office & P.O, Address 
160 Broadway — 
New York, New York 10038 
nel ‘BEekman 3-3740 
TO: : 
CICHANOWICZ & CALLAN, ESQ2S. 
80 Broad Street 
New York, New York 10004 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


75 Civil 4166 
AMALIA HERBIRA ZORIANO SANCHEZ, as KTD 
personal representative of the estate of 
NICOLA HERNANDEZ, Deceased, et al, 
AMENDED 
Plaintiffs, NOTICE OF APPEAL 
A EA A EB AS OS ae 
magainst™ 76 - 8112 
CARIBBEAN CARRIERS LIMITED, BORDAS 
DOMINICAN CO,, BORDAS & COMPANY 
BORDAS CORPORATION, 


Defendants. 


NOTICE IS HEREBY GIVEN that AMALIA HERBIRA ZORIANO 
SANCHEZ, as personal representative of the estate of NICOLA HERNAN- 
DEZ, Deceased, et ai ,plaintiffs above named hereby appeal to the 
United States Court of Appeals for the Second Circuit from the final order 
and judgment of the Honorabie Kevin Thomas Duffy, U.S.D.d. dated 
January 27th, 1976, and signed by Honorable Raymond F. Burghardt, Clerk 
on the same date, the Memoranuum and Order of the Honorable Kevin 
Thomas Duffy, U,S.D.J., dated January 20th, 1976, the Endorsement on 
the motion for reargument by the Honorable Kevin Thomas Duffy, U.S.D.J. 
dated February 18th, 1976, and the Order of the Honorable Kevin Thomas 
Duffy, U.sSsD.d. dated April 19th, 1976, and filed on April 21st, 1976, 


granting judgment against the plaintiffs and in favor of the defendants 


dismissing the plaintiffs’ complaint. 


Dated: April 28th, 1976 


THOMAS M, BREEN 
Attorney for Plaintiffs 

Office & P.O, Address 

160 Broadway 

New York, New York 10038 
BEekman 3-3740 


CICHANOWICZ & CALLAN, ESQS, 
Attorneys for Defendants 

80 Broad Street 

New York, New York 10004 


RECEIVED 
JUN 28 1976 


CICHANOWICZ & CALLAN 


mts. 


